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JiJDVERTISEMENT, 



ALL mention of the effect of aninfanfs assurance iy 
lease and release haying been omitted in the present Work, 
the Author feels it incumbent on him to state his reascma 
for this omission. 

The case of Zouuh v. Parsons (S Bunr. 17M.) has* exr 
pressly decided that an mfanfs conveyance by lease and re- 
lease is voidable only, and not void. 

This decision, it appears, has been considered by some, 
branches of the profession, as unsound. In Mr. Preston's 
late Treatise on Conveyancing, (Vol. 3. page 348.) we 
meet with the following passage : 

" No lawyer of eminence has thought it safe to follow 
that decision in practice; and that excellent. property 
lawyer, the present Chancellor, has repeatedly approved 
the observatk)ns of counsel, when questioning the authori- 
ty of this case. 

"" To admit, indeed that such a decision is law, is to 
confound all distinctions, and to oppose all authority on 

this head.** ^ Though the case of Zouch and Parsons 

has not been expressly overruled, the probability is, that 
whenever th^ point shall require an express and explicit 
decision, it will be determined that a conveyance by lease 
and release, made by an infant, cannot, under any cir- 
cumstances of interest or no mterest in the infant, or bena* 
& or no benefit to him, be supported.'* 

And in i^f^ 375^ 
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^ It would be well for everjr lawyer that such a decisbn 
had never existed to be remembered.^ 

In deference to such authority, the Author has forborne 
to adduce the case of Zouch and Parsons in support of the 
position, that an infant's conveyance by lease and release, 
Is iWii absolui$h/ void^ hut only voidable ; and as he was not 
aware of any other decision to this effect, he has for the 
present left the point untotiched. . 

He humbly submits, however, that the great body of 
"" authorities advanced by him in Chapter IL of the present 
Work, and the reasoning he has founded on them, tend to 
prove satisfactorily, that the lease and release of an infant, 
as well as all other his acts, deeds^and contracts, (with the 
exceptions of an account stated, a warrant of attorney, a 
will of lands, a release as executor, and a conveyance to 
his guardian) are voidable only, and not, void. If so, the 
case of Zouch and Parsons must still be considered as 
sound law. Littleton's 547th section, with Lord Coke's 
commentary on it, seems to go a long way in support of 
this position. 

Notwithstanding what has been laid down by Lord 
Bacon, Mr. Preston seems alsoUo doubt whether an infant 
can bargain and sell a use, though he admits that a lease 
for years rmdtring rmt^ granted by an infant, would be 
oAly voidable. But if benefit, or the semblance of benefit 
to the infant, (such as rendering him rent,) be any criterion 
whereby we can ascertain whether his instrument is void 
or voidable, the valuable consideration which is essential 

otbargain and sale, ought to avail as much in defence 
of that instrument, as rent reserved, in defence of a lease. 

At all events, an objection on the score of uses, cannot 
apply to a conveyance by lease and release, where the 
lease for a year is a lease at common law, and the interest 
vested by entry. 



ADVKRTISEKENT. T 

Mr. P. further states, as a reason why an infant cannot 
covenant to stand seised, '^ that he is ineepabk of making a 
dud.l'^ This also appears wholly incompatible with the 
authorities advanced in support of a contrary doctrine in 
Chapter 11. of the present Work. 

It is with much fear and reluctance that the Author has 
made the foregoing observations ; but the result of his 
minute and laborious researches on the subject, having 
conviQced him that the' deeds and contracts of an infant 
are, with the exceptions he has stated, voidable only, and 
not void, he would, by abstaining from these remarks, be 
guilty of a dishonesty highly unfavourable to that cause, 
which writers must all feel so anxious to promote— the 
cause of truth. 
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APPENDIX. 



In the following note, ft comprehensive view is attempt* 
ed to be given of this doctrine of lease and release, under 
a more systematic arrangement than the writer has been 
able to meet with. 

The feudal policy required that the transfer of freehold 
property should be completed by public delivery of pos-* 
session ; and even, by enactments of later date, the noto- 
riety of an enroUment was rendered necessary to the 
validity of a bargain and sale of freehold interests. 

When, from the alterations in tenure, this notoriety and 
these ceremonies became comparatively of little impor- 
tance, and increasing commerce required a rapid and se- 
cret transfer of property, means were speedily devised for 
attaining this object. 

It was admitted by the common law, that a party actu- 
ally in possession of property under a partial interest, as 
for life or years, might, without the necessity of further 
ceremony, have that interest enlarged to a fee, by a re*- 
lease from the party in reversion or remainder. 

And by the statute of uses, persons having any use in 
lands are declared to be actually seised of the legal estate 
of the persons seised to their use. 

The alienor, therefore, bargains and sells to the alienee 
a lease for a year in the premises intended to be disposed 
of. By virtue of this bargain and sale the alienor is 
seised to the use of the alienee for a year, and the alienee 

A 
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becomes thereon under the enactment in the statute, legal- 
ly invested with the property, without taking any further 
steps. This fictitious or statutory investiture of the alienee 
being considered, as to this end, equivalent to an actual 
possession at common law, it only remains for the alienor 
to enlarge the alienee^s estate for a year, by releasing to 
him the fee. 

By this contrivance^ the trouble of taking actual posses- 
sion, and notoriety of enrolment, are completiely eluded. 
The bargain and sale, which is always a conveyance to 
uses, placing the alienee constructively in possession by 
virtue of the statute ; — and the lease for a ^ear not requir- 
ing enrolment, which is only necessary to a bargain and 
sale of freeholds. 

Such is the origin and natu/e of the conveyance by 
lease ancl release ; but, io order fully to comprehend the 
effect of this species of assurance, it will be necessary to 
consider its component parts mof e^in detail. This will be 
done under five heads : 

1 • What estate a party must <$r may have to support a 
release. 

% The nature of the privity required between relessof 
and relesse. 

3. What estate the releasor must have — which includes 
what may be conveyed by release. 

4. Who may be relessor or relessee in respect of perso- 
nal qualification* 

5. The general effect and nature of this conveyance, 
with some cautions as to the structure of it. 

1. First then, with respect to the estate on which a re- 
lease may operate, it is only necessary that the relessee 
should, prior to the execution of the release, have acquired 
a vested estate, either in possession, remainder, or rever- 
sion, capable of enlargement, (a) 

(a) Litt 8. 459. Co. Litt, 270. 
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It has already appeared, that under a bargain and sale 
for a year the interest is vested in the lessee by reason of 
his constructive possession under the statute. (I say con- 
structive possession ; for though it is such a vested interest 
io the particular estate, as has been deemed sufficient to 
support a release by way of enlargement, yet the lessee 
cannot, under this constructive possession, maintain an ac- 
tion of trespass before actual entry.) (6) 

And it is always prudent to make a new lease for a year 
the foundation of a release, instead of relying on a release 
to the assignee of a mortgage term, or on some ancient 
estate ; for in the latterxases, the release can operateonly 
under the common law learning applicable to releases, 
instead of those simpler rules to which a lease and release, 
as parts of the same assurance, owe their origin. Besides, 
the lease for a year, as part of the same assurance with a 
release, enables the relessee to give, fvom his own title 
deeds, certain evidence that he had, at the date of the re* 
lease, an estate capable of enlargement. 

However, as this species of assurance may operate by 
way of enlargement ol particular vested interests in gene- 
ral, it will be proper to specify what other estates besides 
a lease for a year bargained and sold, are capable of thijs 
enlargement. , 

A party already in possession under a common law 
lease for years,(c) either in his own right, or in autre droit 
as husband(c2) or executor,(e) may have his estate enlarge 
ed by a release of the fee : but under such a* lease he 
must be actually in possession, and not merely clothed with 
an inttrene termini^ or right of entry, which in so exile an 
estate as a term for years was considered at comin&n law^ 
is only an exfxnitory and not a vested interest. (/) 

(6) Barker t. Keat, 2 Mod. 251. 

(c) Ut. iee».459. 465. 

(d) Co. Ut 2^3. b. 299. a. 

(e) 2 FreatOD on Codt, 2S4. 

(fj UL u 459. Co. Ut. 4^. hi Z19, a. 
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It was once thought that a lease for a year of a nver- 
ston, was not a sufficient estate whereon to ground a re- 
lease of the residue of the interest ; and that therefore a 
reversion could not be conveyed by lease and release. 
This arose from an idea that possession must form the 
groundwork of a release ; but we have seen that a vested 
interest is sufficient : besides, which, as much possession of 
a reversion, if such expression may be used, being obvi- 
ously a species of possession different from that of land« 
It is now agreed, that a reversion may be conveyed by 
lease and release.(g) 

The estate of tenant at will,(fc) copyholder,(i) cestui que 
trust holding at the will of trustees,(A;; or mortgagor hold- 
ing at the will of mortgagee, is sufficient to support are- 
lease ; but the parties must actually have entered, or they 
have not such a vested estate as a release can operate on. 
(Quasre, Whether copyholder does not, by admittance, 
acquire suob a vested estate, before entry.) 

Littleton lays it down, that ^ where a man of his own 
head occupied lands or tenements at the will of him which 
hath the freehold,^' (which Coke expounds as a tenancy 
by sufferance) he cannot take by release, because there is 
no privity between him and the freeholder, by a lease 
made, nor by other manner. However, it seems that at 
the present day a release to such ah occupier would be 
deemed evidence of an admission that he held at will :(/) 
and even a wrongdoer is capable of taking a release by 
way of extinguishment- 
It seems now agreed, that the estates of tenant by ele- 
git, statute merchant,&c., are capable of enlargement by 
l*elease when completely executed, (m) However^ as ten^ 

/ > 

if) Gilbert on Uses, 298. S Lord Raym. T98. Shortridge t. LAmplgli. 

(A) Lit. 8. 4S0. 

(t) Watkinls Copy. 36. a. 

(k) Lit. 8. 462, 463. 

(0 Rees V. Lloye, V^ight 123. Preston on Coiiv* 30.% 

(fii) COt Ut. 270. 1x 273. b. Shep. TouehrfSi^. 
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ant by. elegit, though he bath but a chattel, hold^ it ut 
liberum tenementam, it may be thought that his interest 
becomes sufficiently vested to admit of a release the mo- 
ment the sheriff has clothed him with kgal possession under 
the writ liberate, and before actual entry under an eject- 
ment and'* habere facias possessionem.^' For, 

A tenant for life (whose estate, whether in his own right 
or in autre droit, is likewise capable of enlargement by re- 
lease,) may also take by release when he has only seisin in 
1^, as where his estate for life. is in remainder ^(n) on 
which remainder a release may be made, during the con- 
Hnuance of a prior particular estate, or after the determi- 
nation thereof, and before entry. 

The estate of tenant by curtesy and tenant in dower, 
form a good foundation for a release to operate on : but 
the estate of tenant in dower must be first perfected by 
execution or endowment ; for before that she has only a 
title and no estate.(o) 

It is also agreed, that a release to a tenant in tail may 
operate by way of accession ofestate.(;') And though the 
effect of a release is in most cases to occasion a merger of 
the particular estate to be enlarged, when the particular 
estate, and the estate granted by way of enlargement, are 
immediate to each others yet the grant to a tenant in tail 
of an immediate estate, will not operate to enlarge the es- 
tate tail against the issue.Cf) 

The result of the forgoing is, that every particular vest- 
ed estate is capable of enlargement by way of release ; 
but no contingent or executory interest. 

2. But to qualify a tenant to receive a release, it is not 
sufficient merely that he should have the possession^ or that 
he should have a vested estate; there must be a conn^c- 

(n) Co. Lit. 570. b. 

(o) 2 PrefltOD on Conv. 285. 

(p) 6 Roll. Abr. 460. Shep. Touch. 323. 

(?) Preitoo <» Conv. 286. 
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tion in point of tenancy ; or, as the law terms it, a privity 
between the relessor and relessee. 

There is an immediate privity between lessor and les- 
see, tenant at will for years or life, and the party who has 
the immediate reversion or remainder, in fee, for life, or in 
tail; between cestui que trust and his trustee,- tenant by 
statute or ele|ut, and the party who has the reversion or 
estate of the debtor, between copyholder and lord, tenant 
in tail, and reversioner or remainderman in fee. And in 
all cases the assignees of the particular tenant, or of tht 
reversioner or remainderman, may be considered as stand* 
ing in. the place of his assignor \ and is capable, the one of 
taking, the other of conveying, by release*(r) 

But there is no privity between the reversioner or re- 
mainderman and the lessee of particular tenant : and re- 
versioner or remainder man cease to stand in that relation, 
the moment either of them has assigned his interest. 

Therefore if A. make a lease for life or years to B., 
and B. makes an underlease to C. ; and afterwards A. 
releases to C* and his heirs ; this release is void to enlarge 
the estate, because there is no privity between A. and 
C.{s) For the same reason, if tenant in tail make a lease 
for life, and the donor release to the lessee and his heirs, 
thb release is void to enlarge the estate. (0 • But tenant in 
tail may still himself take by release, where he has made 
a lease for his own life only.(u) And a change of circum- 
stances by merger, surrender, or forfeiture, in that estate 
which was originally the particular estate, may, it is ap- 
prehended, place the underlessee in a situation to receive 
a release irom the owner of the original reversbn or re- 
mainder. As where A. is tenant tor life, remainder to 
B. in fee, A. demises to C. for years, and then A. and B, 

(r) Preston on Cony. 338. 

(*) Ca Lit. 273. a. 

(0 lliid. 

{u) I Saiind. Rep. 25a Tooke y. Glascock, 8 Lord Raym. 7TS. 
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ri&tease lo C. ; this shall be considered as a merger of C's. 
estate by the accession of A.'s after Dvhich merger and n 
cession, there arises between C. and B. the privity reqi i . 
site to support the release from B.(x) 

It must be remembered, that where the particular tenani; 
only tmdtrkts his estate, the privity between him and bis 
remainderman, or reversioner, still subsist, and of conse- 
quence he is still capable of taking by release. As where 
lessee for life underlets for years, or lessee for 21 years 
underlets for 20; the lessee for life, or the lessee for 21 
years, may still take by release from their immediate les- 
sors ;(y^ and it is on this principle that tenant in tail who 
has made a least for his own life only, or any conveyance 
equivalent to it, may still take by release from his donor* 
But wliere the particular tenant has assigned over all 
his interest, the estate is clearly out of him, there remains 
no privity between him amd the reversioner or remainder- 
man; and he is of course incapable of a release/z) So, 
the privity of estate may cease, and* the party be incapable 
of a release, even thdiigh to some purposes he be still ten- 
ant to th^ reversioner. As tenant by the curtesy who has 
aliened, and yet still remain^ liable to an action of waste : 
tenant for years who has been ousted of his term: tenant 
for life who has been disseised ; and who, though incapa- 
ble of taking a release by way of enlargement, from defect 
of privity of estate, are still -pery /enon^*, and capable of a 
release by way of extinction of rent or services due from 
theip;(a) 

It is obvious, that where the reversioner or remainder- 
man have assigned over or departed with their estate, they 
J have no interest remaining in it which can form the sub- 
ject of a release ; and there is a complete disruption of 
privity between them and the particular tenant. 

(a.) Shep. Toach, 3^. Preston on Conv. 354. 

(y) CaUt«73.a, 

(«) Co. Lit. «73. a. 

(a) Ut 8. 434, 5, 6, 7, 8. 465. 
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where there are three estates, as to A. for life or years, 
remainder to B. for life or in tail, reversion to C», it is 
clear that B. may by release enlarge the estate of A., or 
C. that of B., whether C. be reversioner or remainderman 
in fee. 

It is also agreed, that when C, is rtoenioner^ he may 
enlarge the estate of A. by release ; for A. has both the 
privity and estate requisite: (6) but it has been doubted 
whether C. may do this when he is remaindemum in fee 'f 
by the better opinions it seems that, he may.(c) However 
this release of the fee on the first estate for years or life, 
will have the efiect of excluding the intermediate xemain* 
der, where there is but one remainder intermediate, and 
that contingent. But if there be another intermediate 
estate which precedes and supports the contingent remain- 
der, the remainder will be preserved, at least during the 
continuance of such particular estate.(il) Contingent r6- 
mainders of trust, or equitable* interests, do not admit of 
destruction by merger. 

3. It is immaterial whether the relessor has an estate in 
possession,(e) reversion, or remainder ;( f)or whether he 
is a joint-tenant, or tenant in common, coparcener, or seis* 
ed by entireties ;(g) but he must have a vested estate(h) 
of freehold or inheritance, in his own or his wife's right,(») 
when the lease is conveyed by bargain and sale, as no 
one with an estate less than freehold can stand seised to a 
use. 

Though a tenant in tail cannot stand seised of uses to 
commence in terms after his death, because then interfer* 

(b) Co. Lit. S73. a. 

(c) i. Roll. Abr. 400. pL 3. 
id) % Preston on Codt. Mi, 
(«) Co. L'*t. £66. a. 

(/) Shep. T. 381. 

{ff) 8 PreatOD on Coot. 271. 

(A) Ut. 8.468. 

(0 Co. Ut. S76. 1. 
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iDg with the better title of his issue ; and though in a con- 
veyance to a tenant in tail, no use will be implied or result, 
but only what is expressed be executed, yet, no doubt i$ 
entertained that a tenant in tail may convey by a bargain 
and sale of a lease for a year, and release, subject to the 
avoidance of his issue.(A:) 

It is not sufficient that the relessor has a contingent re- 
mainder,(/) an interest by executory devise,(m) or a mere 
possibility of succession ; as in the case of an heir appa- 
rent or presumptive.(n) 

Parties so situated may create estoppels ;(o) but they 
cannot make grants so as to transfer such interests \{p) and 
a release by way of enlargement is, in its operation, a 
transfer. However a party who has merely a right of 
entry, or of action, as a disseisee or discontinuee, may re- 
lease to the disseisor or discontinuor, by way of extin- 
guishment of right. But a release by way of extinguish- 
ment of a right can only be made to one who has an 
estate of freehold. (9) And it is now established, that.pos*^ 
sibilities coupled with an interest are dcvisablc,(r) may be 
released by way of extinguishment of right,(*) or be bound 
by way of €stoppel.(0 In equity too, parties interested 
under contingent remainders and executory devises may 
bind themselves by contract for a valuable consideration. 
But though these interests may be transferable in equity, 
they are by no means grantable at law ; and where they 

(h) 10 Rep. Seymour's case. 2 Lord Raym. 778. Maqhel v. Clarke 

(/) 1. Fearne, 637. Co. Lit. 214. a. 

(m) Shep. T. 238. 10 Rep. 8 b. 

(/}) Hob. 45. Lit. s. 446. Co. Lit. ^65. a. 

(fi) Poll ex. 64. Weale v. Lower. 

ip) Go. Lit 214. a. 

iq) LH. 8. 447. 

(r) 3 T. U. 3t. Roe v. Jones. 

(•) Co. Lit 214. 

(OPoUex.64. 

B 
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are said to be assignable^ it must be understood with thui 
qnaUficatkni. 

Whatever is grantable is also devisable : but it does 
not tiierefore follow^ nor is it the case, that whatever is de- 
visable is also grantable. 

A contingent interest to the survivor of several persons^ 
or to persons who shall answer a given description and 
are not yet ascertained, (u) as ike children ^A* who shall 
ke Imng^ at his deaA, though possibilities coupled with an 
interest are not devisable,(a?) or releasable. 

That expectances maj be bound bj estoppel, is the 
consequence of a rule of law concerning titles, and not of 
any present interest in the parties* And though equity 
holds the contract of an expectant heir, who becomes heir 
de focto, binding on him ; yet this equity is personal to the 
contractor, and does not bind his heir«(y) 

4* In respect of persona/ qualification, any persons may 
take by lease and release, who *are capable of a grant^and 
to the same extent as they are so capable ; as, a married 
woman subject to the dissent of her husband ; but no per* 
son can convey, where the lease for a year is transferred 
by bargain and sale, who is not capable of standing seised 
to a use. Therefore the king,(z) or queen,(a) cannot 
convey in this manner ; and it having been long thought 
that a corporation could net stand seised to a use, it was 
considered necessary that when a corporation conveyed 
by lease and release, the lease should be at common law, 
and the lessee actually enter before the release could be 
made. But tbe better opinion seems to be, that though 
a corporation cannot take^ for the purpose of standing seis- 

(tt) IjFcame, Ml. 

{x) \ Maule and Selnr. 165. Doe t. TumkinsoD, and see 8 But, 553. Good* 
rifi^it V. Furtester. An interest extinguishable by release, as a right of entry 
or action, not devisable. 

(t/) 2 Cha. Ca. 1 12. Ctnf ton t. Duke of Newcastle. 

(s) Bacon on Uses, 66. 

(a) Id. 56. 



APFKMDUK. i 1 

ed to the use of oihersj yet they may emwey their o wd pos- 
sessions by way of use.(6) 

Though a person attainte4 o{ treason cannot convey 
after the crime committed, by reason of the forfeiture 
which relates to that time : yet a person attainted only of 
felony or murder, may convey after the crime and before 
attainder, for this attainder has no such relation ; and a# 
the forfeiture in this case b only of the rents and profits 
for the life of the criminal, and the year and day waste 
from his death, his conveyance, even after the attainder, 
shall bind all persons but the king for his time, land the 
lord of whom the land is held when his time shall come, (c) 

5« The conveyance by leasd and release is only iAso- 
kuljf necessary in those cases in which it is substituted 
for a feoffinent, or a bargain and sale enrolkJL fiat it is 
usually adopted in a variety of instances, when a meve 
grant by a single deed would be sufficient ; for it would be 
incumbent on the person who takes by such an assurance, 
to shew that there was a previous existing particular es- 
tate; and of this the party has evidence in his own hands, 
when his conveyance commences by a lease for & year. 
Rent charges, tithes, &c. may eflfectually be conveyed by 
lease and release, though it is usual, when they are con- 
veyed separately from other property, to pass them by 
grant. (d) A lease and release of a remainder or reversion 
may bejpleaded as a grant. (e) 

A lease and release is an irmocmt conveyance; that is, 
more will not pass by it than the grantor really has ;</} 
and therefore it will not, like a feoffment, work a forfcfft- 
ure or discontinuance* And when it is said that this con- 
veyance countervails a feoffment, it is only understood 

(6) 2 Leo. 121. S Leo. 175, Holland and BonisHctse. 1 Leo. 183. Su|;d. 
Gilb. OQ Viei, t, 9. 
(c) Perk. s. 96. 
{d) Shep. T. SSr. 
(e) S Rep. 56. Heyward** ease. 
(/) Lit I. MS. 606. 
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that it ma J) like a feoffment, convey an estate of freehold 
or inheritance in possession j and not that it has any of the 
collateral qualities of a feoffment, as divesting estates, &c. 
Whenever any difficulty arises in giving effect to an in- 
strument as a release, for want, of privity of ests^e, or for 
want of any prior estate ; and circumstances will admit of 
its operating in some other mode, as, a surrender, appoint- 
ment, grant, or covenant to stand seised, confirmation, or 
release of right, the decisions of modern times, the general 
rules of construction, ^nd the principles of law, justify the 
expectation that the operation of the instrument will be 
supported in such of those modes as will best give effect to 
the general or immediate object of the parties.(g) 

Not only may uses be limited on the estate of the reles- 
see, but it seems also, that where it is necessary, a result- 
ing use may be implied to the relessor ;(/i) and that this is 
not what is called a use on a use* And if a release is 
made to a bargainee for a year, habendum to the relessee, 
his heirs and assigns, to the use of him and the heirs of his 
body, the statute would for the benefit of tht issue, accord- 
ing to thQ limitation of the use, divest the estate vested in 
the relessee by the common law, and execute the same in 
himself in tail, by force of the statute.(i) ' 

The lease and release are at this day- always separate 
deeds, the lease bearing date the day before, the release -, 
but they may be contained in the same deed,(fc) the lease 
may be dated at any length of time before the release, on 
the same day,(/) and will be supported even if by mistake 
of a subsequent date : for a prior delivery may be averr- 

(g) 2 Wil8. 7S. Roe v. Tranraer. 

(A)BarD,Cha. Rep. 334. Loyd v. Spillet, « Atk. 148. See 5 Mod, 74. 
Shortridge v. Lamplagb, Saod. Us. 485. 
(0 13 Uep. 56, 
ik) 1 Fretsiii. 251. 



APPENDIX* 13 

ed,and a^arty may plead a deed as dated on one day 
and delivery on another, (m) 

' It is essentially necessary.* that the person or persons, to 
whom the release is to be made, should be lessees in the 
leade ; and though with respect to the lessors, in strictness 
the omission in the lease of those persons, who might 
transfer their estate by grant without livery of seisin, is 
not so material as to raise an objection to a title, (for the 
release may, as to some parties, operate as a release, and 
to others as a grant) yet from caution it is the uniform 
practice to make the cestui que trust, and all who .are to 
join in the release, lessors in the lease. 

Though in every bargain and sale there must be a val- 
uable consideration, yet a peppercorn is sufficient to an- 
swer this requisite, (n) 

With respect to the habendum; where the instrument 
is perplexed by a grant to one person, with an habendum 
to another, it may be collected from a late case, that the 
courts will modify in construction the different parts of the 
assurance, so as to carry the intentions of the parties into 
effect, as far as that can be done consistently with the 
rules of law. ^o) 

The recital of the lease in the deed of release, is good 
evidence of a lease against the lessor and those claiming 
under him ;(/?) but as to others it is not evidence without 
proving that there was such a deed, and that it has been 
lost or destroyed.(5^) 

As between a seller and his heirs, and a purchaser and 
his heirs, a court of equity will correct any error, by sup- 
plying the omission of parcels by mistake, or decreeing a 

(m) Ci-o. Kliz. 890. Honae v. Lay ton, 3 Lev. 348. Stone v.. Bale Com. Dig. 
Faits, b. 3. 10 East, 427. Doe ▼. Day. 
(n) 2 Mod. 249, 1 Fi-eem. 249, 
(o) 3 East, 115. SpvTc ▼. Topham. 
' (/>) 6 Mod. 44. 
{q) i Salk. 283. 
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emveyance of parcels mcluded but not intendted to pass. 
But on a conveyance by tenant in tail, the issue in tail 
or parties in remainder are not bound to supply any 
omission. 
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LAW OF INFANCY. 




ACTION. 

Infant must sue by guardian or prochein amy, 1 1 8. 
(except where he joins executors of full age,) i6. 
advantage taken by plea in abatement (note a.) A. 
courts assi^ guardian, 119. 
unless one is existing, A. 
a testamentary guardian cannot be appointed for 

suing, 120. 
court may discharge and reappomt,butnQtbfant ib. 
in C. P. a record of admittance made, i6. 
appointment may be special or general, ibm 
oraer for, when to be obtained, A. 
notice of abode given, ib* 
how appointed, 131. 
errors must be assigned by guardian or prochein 

amy, ib. 
if party come of age pending suit, he must appoint 

attorney, 122. 
consequence if he does not, ib. 
baron of age may appoint attorney for feme minor, 

Infant can dtfmd only by guardian, 123* 
error by attorney, it. 
consequence of appearing by attorney, ib. 
guardian, how assigned, ib. ^ 

appearance, how entered, ib. 
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CHANCERY, 

Bill in, must be brought by procheiD amy, 123. 
^ who loay bring it without the infant's consent, 123* 
guardian how ap[)binted in a suit, 127. 
See Prottctimi* 
CONFIRMATION, 

What is, of a beneficial act, 6fi. 
of a purchase, i6« 
exchange, ib. 
lease for years, 6G, 7, 8. 
bond. 70. 
of promise to pay borrowed money, 69. 
(If to pay when at/e, plaintiff must prove ability 

(note n.) ifr. 
ef a purchase of goods, not necessaries, th* 
of a securities, 69. 
Confirmation by a devise, 70. 

by an answer in Chancery, ti. 
of matters of record; ih* 
COSTS, 

paid by prochein amy in Chancery, 123. 
infifints not liable generally, tb. 
exceptions, 26. 

infant plaintiff taken in execution for costs, was not 
discnarged, ih* 
. infant plaintiff need not give security lor costs, 1 38, 9. 

D. 

DEVASTAVIT, 

Infant cannot commit, 108. 
DECREE, 

See Protection^ CfMncery* 
DISABILITIES OF AN INFANT. 
Cannot sit in the House of Lords, 4. 
or be elected member of Parliament, it. 
cannot be a juror, i6. 

steward of a ;manor, i6. 

of a bishop^s court, t6. 
or take those ofiices in reversion, t6. 
cannot devise lands, %b» 
cannot be a public attorney, ib. 
bailiffi ib» 
factor, t6. or, 
receiver, 16; or, 
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DISABILITIES OF AN INFANT. 

Cannot be charged in an account in law or equity,- 4. 
administrator, 5. 

fe. 

EN VENTRE SA MERE 

Infant, considered as born, 104* 
may be appointed executor, il. 
take a legacy, ib. 
be vouched, ib. 

take by contingent remainder, t6. 
executory devise, it. 
bill may be filed for it, ib. 
injunction, tb. 
its destruction, murder, iL 
may take copyhold by way of remabder, 105. 
is within a provision in marriage articles, %b. 
statute of distributions, 106. 
shall be relieved against an usurpation, ib. 
bastard eigne and muUer puisne, ib. 
ERROR. 

If a party come of age during a suit, and omit to ap- 
point an attorney, it is not error, 122. 
nor suing by attorney, 118-22. 
but matter of abatement, ib. 
defence by attorney, error, 1 22. 
EVIDENCE. 

on avoidance of record for infancy the trial must be 

by inspection of the court, 142, 3. 
Where the infant is in execution further evidence 

required, 143. 
Where infancy shall be tried, ib. 
What the best evidence in other cases, 144. 
EXECUTION. 

not delayed in Chancery by parol depiurring, 1 52. 

F. 

FELONIES. 

Infant liable for, how far, 115. 
FORECLOSURE. 

Infants not to ravel into the account, biit merely to 
shew error fn the decree, 134. 
FRAUDS. 

Infant liable for, how far, 1 1 3. 
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GUARDIAN. 

In actions, see Action^ 
in socage, 155. 
who shall be, 1 66-7. 
to what it extends, t6. 
by nature, who, 157. 
to what it extends, 159. 
by nurture, tt. 

by custom — London, Kent, 159, 
testamentary, t6. 
what a devise of, 162. 
when it attaches, 163. 
when expires, i6. 
what it extends to, ib. 
not assignable, iL 

how when diselatmed, or appointee incapable, 164. 
copyholder not within the statute, ib* 
nor ille^timate, 165. 
mother cannot appoint, ih. 
disposition how far revocable, ib. 
form of appointment immaterial, ib. 
City of London excepted, ib. 
where infant may elect a guardian, 166. 
where Chancer;y^ will appoint, ib. 
extent of its jurisdiction, 1 66-7. 
order of maintenance made on petition, 1 67. 
claim of Ecclesiastical Courts, 1 70. 
remedies for guardian's right, ib. 
writ of ravishment where a right is set wp against 

him, 171. Power of Guardian. 
Guardian in socage may grant copyholds, 172. 
leases during minority, 1 72-3. 
may avow, ib. 

guardian by nurturetbas only the care of personals, 

172 
In general, acts for the benefit of the infant, done 

by guardian, are binding, 173* 
see exception, 174. 
partition, binding, 173. 
Guardian cannot, without the consent of the court, 

change the nature of the infant's estate, 176, 
p.emedies against guardian, 1 76-7. 
f^b^t species of guardian an infant shall have, 178. 
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H. 
HABEAS CORPUS, 

sued by husband or father, 169. 

I. 

INFANTS. 

who are, 1 . 

who not — corporations, 2. 

time when infancy expires, 1. 
disabih'ties of infancy, 2, 3. 

and see Disabinties. 
privileges, what, 5. 
• and see Privileges. 

Void acts, see Void. 
Voidable, see Voidable. 
Valid, see Capable. 
How he may avoid, see Avoidance, 
How confirm, see Confirmation. 

U 

LACHES, 

what shaH he no prejudice to an infant, 98. 
entry not tolled by descent, ib. 
exceptions thereto, 99, 100. 
shall not forfeit copyhold by neglecting to attend 
court, 99. 
statutes of limitation do not run against him, 100. 
unless they attach first on the ancestor (note gO ib. 
infant not prejudiced by neglect of trustees to en- 
ter, 101. 
receiver of profits shall be deemed trustee, ib. 
and shall not set up limitations, 102. 
infant shall have interest on a legacy, though not 

demanded immediately, fb. 
church shall lapse if presentation be not made, ib. 
LEGACY. 

Interest shall be paid on, though not demanded im- 
mediately, 102. 
LIABILITY, 

in offices entrusted to him, 108. 

for waste, as tenant by curtesy, life, or for years, ib, 

(but not for a devastavit as executor,) ib. 

to the repair of bridges, roads, &c. by tenure, 109, 

to debt for necessaries, ib. 
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LIABILITY. 

pent for occupation, 109. 

for instruction at his own request ; unless placed out 

by parent or guardian, 110. 
for a fine on admission to copyhold, ib. 
for torts and injuries, as disseisins, trespass, slander, 
assault, &c. ib. 
in detinue, 111. 

but liability shall not be imposed by altering the 
form of action from contract to tort, ib. 
nor the infant be liable to imprisonment for triespass or 

waste, ib. 
not liable as innkeeper, 113. 
nor to bankruptcy, ib. 
nor outlawry, ib. 
in cases of fraud a court of equity will decree against 

him, where the act is only voidable, ib* 
when liable for capital crimes, 114. 
when for felonies, 116. 
liable for misdemeanors, ib. 
LIMITATIONS, 

Privilege acquired by the statute of, lost by the slight- 
est acknowledgment (note a.) 6d. 
do not run against an infant, 99, 
receiver of profits shall not set up limitations to his 
account, 100. 

M. 

MAINTENANCE, 

Order for, on petition, 167. 
when allowed, 138. 
how far (note u.) 167. 
MISDEMEANORS, 

Infant liable for, how far, 116. 

N. 

NECESSARIES, 

what, 87, 109. 

by whom tried, B7, 143. , 

P. 

PAROL DEMURRING. 

Origin of, 146. 

where a naked right in fee descends, ib. 
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PAROL DEMURRING, 

infant in by purchase shall not have his age, ib. 
in an action of debt on the bond of ancestor, 146» 
in a Sci. Fa. on a iudgment against ancestor, ib. 
mediate or immediate, 147. 
Sci. Fa. against terre-tenant, ib. 
writ of annuity, ib. 
execution on recognizance, ib. 
otherwise in Chancery, 148. 

if he bring a writ of right laying esplees in ancestor, 

149. 
not in real actions of his own possession, ib. 
nor in dower, 150. 
ndr quare impedit, ib. 
other cases, 150, 1. 
pot indetbue against executor, 159. 
nor in an action for the inheritance of the wife, by the 

husband^s minority, ib. 
aliter for the minority of feme, in action on her an- 
cestor's bond, ib. 
where aid is prayed, 1 53. 

where two are vouched, for the minority of one, ib. 
PAYMENT OF MONEY INTO COURT, 

will not preclude a defendant from availing himself of 
nonage, 64V 
PRESENTATION, 

if not made by infant in due time,church shall lap6e,91 . 
PRIVILEGES OF AN INFANT. 

he may avoid all his contracts by deed or parol, 5. 

see Capable. 
Privileges judicial, 
may waive demurrer and plead to issue, 1 28. 
may reverse judgment by default in writof righl,129. 
shall be received to plead, ib. 
after default in assize, ib. and 
shall not by replication make an ill bar good, ib. 
where privileged from fine and imprisonment, ib. 
where from amercement, 129 — 130. 
and see Protection* 
PROCHEIN AMY. 

See Action^ Chancery. 
PROTECTION, 

afforded infants by Chancery, 
day after age given to shew cause against decree, 

131. 
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PROTECTION, 
how, 132. 

guardian's answer shall not conclude, ib* 
subpoena to hear judgment must be on the guardan, 

133. 
on foreclosure, infant not to ravel into the .accoont, 

but only to shew error in decree, 134.. 
may file a bill to reverse aftefr twenty years, ib. 
when plaintiff, as little privileged as one of full age, 

ib. 
but the court will amend an incautious admission, 

ib. 
a new answer may be put in before the decree is 

made absolute, 135. 
general protection as to trustees and guardians, 

135,6. 
allowance of maintenance, 135. 
master to inquire if a suit be for the infant's bene- 
fit, 137. 
interest on legacy, ib. * 

T. 

TRUSTEES. 

neglect to enter, not prejudicial to infants, 101. 

who shall be deemed, ib. 

their powers, 136. 

control over them by Chapcery, 185. 

y. 

VOID ACT. 

what is, 9. 

how distinguished from voidable, 9, 10 — 45. 
what acts of an infant are, 19. 
warrant of attorney, ib. and 
acts arising out of it (note), 20. 
account stated, ib. 
conveyance to guardian (note r.) ib. 
devise of lands, 21. 

release of debts by infant executor, ib. 
VOIDABLE ACT, 
what is, 9. 
how' distinguished from void, 9, 10. 35. 
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VOIDABLE ACT. 

Most acts of an infant voidable, 10, 11, 130. 
as, his grant (note g.), 1 1. 
(dislinction between that and a lunatic's grant), ib. 
parol promises, and contracts, 22, 23, 24. 
bill of exchange or note, 26. 
parol lease, 28. 
sale of goods, ib. 

purchase of goods by infant shopkeeper, 29. 
borrowing of money, ib. 
contract to serve, 31. 
bonds, 37. 

Lease and Release, see AdoertiaemenL 
rent charge, 40. 
unequal partition (note z), ib. 
feoffment, 41. 
surrender, 42. 
exchange of land, 43. 
fine, recovery, statute, recognizance, ib. 
infant's sealing advantageous marriage articles joint- 
ly with his father, not sufficient to declare the uses of 
a fine in which after age he joined his father, 44. 

W. 

WAGER OF LAW. 

not allowed for or against infant, 131. 
WARD OF COURT. 

' ofience of marrying without consent, 178, 
• who are implicated, ib. 

what amounts to a marriage, 179. 

what steps must be taken before the contempt can be 

cleared, ib. 
making a settlement does not necessarily clear the 

cpntempt, 180. 
husband of ward not allowed to attend the master in 
makiitg his account, ib. 
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A. 

ACTION. 

hucband may tue alone the irife*a 
choees in aetifm, 21 8 

hUBlmod and wife nnut jdn in real 
aetions for the wife*t land* 246 

for her choaes in action due dam 
aola, ib. 

for a personal wrong to the wife, 

247 

or hoshand alone for die latter, ih. 

they may join, or hasbandsae alone 
for rent arrear to the wife, 24t 

in eaie, for diatorbance of eommon, 

850 

easefornuiaanee, ib. 

trover for gooda of wife befiire mar- 
riage, ib, 

replevin, ib. 

qoare impedit, 261 

on promiae to hoaband and wife, or 
wife^ ib. 

bond made to wife, ib. 

action of escape, ib. 

tyireDant for rent, 252 

hosband nwt rue aUne for kboar 
of the wife, 254 

exeeption^ ib. 

for special damage on wor^ spoken 
of the wife, ib. 

iDJories to wtfe's chattels, 254 

.other cases, « 255 

vaAbe tuedyAaiXy {w debta due 
from the wife betore marriage, ib. 

otherwise^ arrest of jodgment, 25 8 

debt for rent on lease to both, ib- 

trover against both, wherep ib- 

case, where, ib. 

action for slander, how, ib. 

plea must be demanded though hos- 
band enter appearance for him- 
selfonly, ib. 

wife not to be arrested, ib. 

but will not be discharged from eac- 
ecutkm, ib. 

Sci. Fa. where brought, 159 



ADULTERY, 

No plea to a bond giTen by husband ' 
for seperate maintenancef 299 
AUMONT, 
where graoted, 304 

how much, S05 

agreement for, before marria^, 
supported, ibk 

postponed to the demand of credi- 
tors, ib. 
ARtlCLBS OF THE PEACE. 
wife may aue for ill treatment : 
where, 505 
husband may hare, ib. 
ARTICLES OF SEPARATION, 
enforced by Chancery, 302-3 
husband cannot force to live with 
* him, a ^rife separated by articles, 

806 
B. 
BANKRUPTCY, 
Wife's protection in the hus- 
band's see Wijt^t Equity, against 
assignees, 
wife's property may be limited to 
secure her, %93 

in what case a bond given her by 
husband may be proved under 
his bankraptcy, ib. 

C. 
CHATTELS PBKSONAL, 
of the wife, on marriage, vest in the 
hasband, 208 

and he may absdlotely dispose of 
them, ib. 

they go to his ezeentors, ib. 

so, what accrues during aofrerture, 

ib. 

(not where wife is executrix or ad- 

minstratrix,^ ib. 

so, though paid to attorney, 209 

and legacy paid to wife may be re- 

> demanded by hasband, " 209 

and it vests in him though she dies 

before it is payable, ib. 

for be may release it, ib. 
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CHATTELS PERSONAL. 

but it lairiTes to her if he die with- 
out diBpoaing;, ib. 

he may relei^se cost! which his wife 
reooven, i ' '210 

anless divore^. ih. 

judgnent debts rest in the husband, 

ib. 

bat will sarTiye to the wife (n.l) ib. 

BO a decree, ib. 

Chattels of a mixed nataref as avoid- 
aace of a chiireh, arrearages of 
rent senrioe, 812 

wife^s portion where rested in hos- 
band, , ib. 

Daraphemalia, ib. 

OHAT lELS REAL, 

Marriage a gift to the hosband, of 
the wife's, 201 

bat he is only possessed in her right 
(note c.) ib. 

extent of his power and interest,! 02 

a new lease of the same lands, a 
surrender of wife's inti'rest, 2iM 

lease to oommenoe after his death, 
good, ib. 

residue sandves to wife, ib. 

rent eat of the term will not bind 
the wife, suryiving, ib. 

if husband leases, his executors shall 
have the rent, y ib. 

If the husband recovers in ejectment 
in his own name, the term vests 
in him, .205 

wife not barred by act of husband 
where she has a possibility and no 
interest, ib. 

joint-tenancy not severed by mar- 
riage, ib 

acceptance of feoffment, by husband 
extinguishes the wife*s term, 206 

QuMre, if acceptance of bargain and 
sale, 4ro* ib. 

H bargain and sale without the word 
grant or assign, will not pass the 
wife's interest, ib. 

husband may dispose of his wife's 
trust term, ib. 

exeeptions to-this, ib. 

fCHOSBS IN ACTION, 

of the wife, vest in the husband, 213 
survive to the wife if not reduced 
into possession, ib. 

how far the setllement entitles him 
to such as are not reduced, 214 

money on mortgage, i:16 

what amounts to an alteration of 
property or reduction into posses- 
uon, ib. 

the wife's equity on husband's as< 
signing her choses in action, 217 

interest of separate property paja' 
Me to husband, 218 



where the court will interfere, ib. 
wife's earnings^ ib. 

COVENANT. 

eqaity will not enforce the wife to 

levy a fine becaase her husband has 

covenanted (note f.) 2 

' uor to perform any covenant of his 

SOO 
wife snrriving liable to covenant, on 
her fine, 227 

D. 
DISABILITY, 
of married women, 182 

grounds of, 182-3^, 197 

DISCONTINUANCE, 
a woman cannot discontinue lands 
ex provisione viri 327 

except with the hasband, 322 

what are such l»nds, 323 

what is a discontinuance, ib. 

rule of equitv in the direction oS 
marriage settlements, does not 
apply to limitations of the hus- 
band's lands in jointure to the wife 
in tail by articles, ib. 

DOWEK. 

who shall be endowed (note a.) 307 
who not (note c.) 308 

of what, 309.10-U 

in respect of what seisin, 813 

of what eitate, 314 

of what daration of it, ib. 

where the wife has election, 323 
dos de dote, ib. 

of barring dower, 327 

of assigning dower, 332 

of suing an asngnment, 334-5 6 
incidents, advantages, and disadvan- 
tages of do wei, 347 
B. 
ELECTION. 

Where the wife shall elect between 
two species of provision, 323 

and see Domoer and Jointure. 
ENTRY. 

Wife's entrv barred in five years 
from her husband's death, where 
he has levied a fine, 220 

EVIDENCE, 
husband and wife cannot be admit- 
ted as evidence for or against each 
other, 242 

except in high treason, 342 

or a i|pman not legally married, '244 
what evidence supports a plea of 
coverture, ib. 

cohabitation, and even consumption 
of the articles only presumptive 
evidence of husband's assent, 188 
wives examined by) commissioners 
of bankrupt, 201 

EXECUTRIX, 

wife may be, 231. but 
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EXECUTKIX 
cannot release debts, ib. 

not liable for a deyastayit wbere 
husband takes oat probate with- 
out her consent, ib. 
EXPROyiSHJNEVIRI, 
See DiscontiTtuance. 
F. 
FEXONY, 

See Feme Sole. 
FEME ftOLE, 
Wife considertjd as, 

bj custom of London, 269 

incidents of, ib. 

by exile of hasband, 261 

transportation, . ib. 

living abroad, if alien, ' ib. 
in felonies, 262 

(exceptions,) 263 

other offences, ib. 

FEME SOLE, 
may be oonsidered as sole by Chan- 
cery, 268 
and see PrBtection. 
PINE, 
Feme may levy, 227 
hov, ib. 
bound by a fine of her jointure, 228 
liable to covenant eo, when surviv- 
or, ib. 
may levy a fine to raise money on 
mort^jp^e, ib. 
fine of wife where voidable, .130 
by husband when not joined, ib. 
by wife when under age, ib. 
rOUFEITURE. 
Feme covert does not forfeit copy- 
hold by omitting to attend court, 

183 
FREEHOLD, 

husband's interest in his wife*s, 201 
may reoeive profits, ib. 

make a tenant tQ preecipe, ib. 

take by remitter, ib. or, 
release on it, ib. 

not accountable for the profits, ib. 
alienation only binding during eov- 

erture or tenancy by curtesy* 220 
wife's entry barred by her jmning 

in fine, . i1^ 

by laches for five years after the 

death of husband who has levied 

fiae with proclamation, ib. 

feoffment by husband and wife, a 

disco.itinuance, * ib. 

M. 
H \BEAS CORPUS, 
wife may be relieved by, in eases of 

improper confinement, 30S 

where the husband sues it, the 

court will not deliver wife to 

hira, if she has )>een ill treated, ib, 



J. 
JOlNtURE, 

must be made befwe marriage, 343 
(but widow's ^;reement binding,)ib. 
. must be made to wife herself ib. 
in satisfaction of all dower, ib. 

devise no satisfiiction unless expres- 
sed so, and widow *may eleat, 338 

Jdnturemust aeeme on death of 
husband, 329 

and widow may enter (note o.) 
must enure for the wife's life, 331 
equitable jointure what, and for in- 
fants (note u.) 
evicted jointure no Bar, ib 

Jointure may be defeated by wife's 
fine or recovery, 330 

not bj act in pais, 322 

not torfeited by elopement or adul- 
tery, nor by treason or felony of 
the husband (note c), ib. 

Jdnture estate subject to prior in- 
cumbrances, ib. 
articles for jointure where enforced, 

ib. 

deficiency in, how made up, 333-4 

where jomture will not be set aside 

in equity, ib. 

LEASES. 

by husband and wife of wife's lan.1, 

222,3 

lease not pursuant to statute, hew 
confirmed, 223 

how avMded, ib. 

confirmed by acceptance oi rent by 

second hnshand, 224 

husband's forfeiture of copyhold not 
detrimental to wife, 225 

nor his lease of iier ward's lands, ib 
LIABILITY OF 

the husband to his wife's debts con- 
tracted before marriage, 1 85 

for her contract during' cohahitO' 
tiotit for necessaries suitable to 
his degree, 186 

what are necessaries, tried by jury, 

187 

but he may warn a tracfesman, 1 89 

and is not liable for money borrow- 
ed , ib. 

if reconciled after an elopement, his 
liability the same as before, 190 

his liability, where he deserti bis 
wife, Pui^is her aioay, or compels 
her by ill usage to quit, l9l 

where she lives ^9epar ate and he 
/>^?y* allowance, 196 

whore he omits to pay, 197 

where she ehpe8 in adnltci^', 198 

aliter if she remain in his house 
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UABIUTYOF. . 

(note p.), ib. 

estate of deceased husband liable 
for his wife's fanerai, though she 
had a separate maintenance, 199 
vhere the huband is not liable, cre- 
ditors may have relief in equity if 
the wife Ims separate propertyjib. 
JUcAiUtyofthe loife 

foi* oflfenoes, see Feme Sole. 
on coDti-acts, see Feme Sole 
and Separate Estate. 1 

M. 
MARRIAGE ARTICLES, 

Where enforced, 292 

wife's elopement no bar to a specific 
pei*forraance of, ^5 

MORTGAGE 
of the wife's inheritance may be 
confirmed by the wife when dis- 
covert, 329 
irhere husband and wife mortgage 
-wife's estatcand husband receives 
the money, his estate liable to re- 
dcemr— but the claim is postponed 
to simple contract debts. 
P. 
PARAPHERNALIA. 

how far allowed, 291 

where not barred by a bequest, ib. 
where they shall be redeemed, 272 
what shall be deemed, 212 

PIN-MONEY, 
the subject ck'equitable interference, 

ib. 
See Separate Estate, 
PENAL STAT U TE, 

husband liable if wife iooors the for- 
feiture ef, 267 
PROMISSORY NOTE 
given to a ferae vests in her husband 
(note X.), 2i3 
her indorsement void, ib. 
not reduced into possession by the 
husband paying contiibution mo- 
ney under a bankruptcy, ib. 
PROTBCTION, 
afforded by Chancery. 

may consider wife as sole, 258 
may sue or be sued by her hus- 
band, ib. 
defend separately, 269 
how, ib. 
how far liable, ib. 
in what cases she may sue her 
husband, ' 270 
performance of itiarriage ar- 
ticles compelled, ib. 
afforded by chancery, 
how far the court will interfere to 
secure a provision for wife, ^2 
where the husband imposed on 
his wife (note g.) 294 



where he fails in the pex^rmance 
ofeoveaaDts in marriage arti- 
cles, ibr 
how fiur forfeited by ill conduct, 

298 

money decreed a wife to sue her 

husband, 303 

R. 

RECOVERY. 

husband may make a tenant to the 

praecipe of his wife's freehold, 

203 

wife may suffer, 229 

RELEASE. 

BoiHi to pay money after husband's 

. death not released by marriage, 

241 
RENT-CHARGE. 
If part of land (on which a rent- 
charge for the wife is settled) be 
devise], the rent charge shall not 
be apportioned, 321 

REVOCATION. 
Marriage a revocation of warrant of 
' attorney, 2.* 8 

of a will, 239 

surrender of copyhold for that pur- 
pose, suspended, ib. 
award revoked, 240 
conveyances intended to cheat the 
husband, ik 
exceptions, ib. 
bond bv husband to take effect after 
his death, not revoked, ib. 
S. 
SCI. FA. 
Whei*e brought against husband on 
judgment against wife dum sola, 

S61-9 
SEPARATE ESTATE, 
how created, 273 

by whom it may, 275 

interest of it nayable to husband, 
t 276 

where not, ib. 

wife's power over separate estate. 

277V 

where she has the absolute disposal, 

maj dispiMe without examination 

or jmniag trustees, . 278 

what gives such disposal, ib. 

how far such property liable to a 

general creditor* 279 

bond, where enforced 29 



annuity. 
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may convey her separate property 
to her husband, 282 

unless where contingent on her sur- 
vivorship, ib. 

where the wife shall be repaid for 
advances to her husband, 283 

separate property not to be taken 
in execution for husband's debts, 

984 
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SEPARATE ESTATE. 

e^en where conveyed on Talaable 
eoniiderationy by the hushaod af- 
ter maniage, ib. 
separate propei*ty once paid to tbe 
huBbandy irrecoverable, -985 
SEPARATE MAINTENANCE, 

See Alimony. 
SETTLEMENT 
after marriage, how far good against 
creditors (note q.) 207 

fiirtane of ward of court not paid 
till master has reported on settle- 
ment, 290 
the wUe*s property may be limited 
to secure her against hasband,s 
hankraptcy, 293 
SUPPUCAVIT, 
writ Qf> the best remedy for ill treat- 
menty 305 
T. 
THEFT, 

See Feme Sole. 
TRUSTEE, 
Where hasband shall be considered 
for his wife, S90 

V. 
VAUD, 
What acta of feme are, 226 

execution of simply eoUatteral 
power, ib. 

lefying a fine, 227 

how done, ib. 

suffering reeovery, 228 

convey aiioe by' her as trustee ; 
doubtful if without her husband, 

ib. 
receipt of money for huiband blnd- 
iag, if she usual ly receives, ib. 
may act as executrix^ but cannot re- 
lease debts withom her husband, 

231 

a surrender of eopyholds by wife, 

under certain circumstances, a1« 

ioved (note n.), ib. 



against the hus- 
285 
889 



VOID. 

What acts of a ferae, 236, 7 

VOIDABLE. 

Vine, by wife under age, 292 

where liusband not joined, ib. 

bargain and sale by wife though 
husband join, 233 

and other acts where she is not ex- 
amined in couit, ib. 
purchase, kc. 233 

W. 
WIFE'S EQUITY. 

how far enforced 

band, 

against assignees, 

personal to the wife* and not extend 
to her childi^n, ^29# 

in what case it attaches, ib. 

the wife,s consent, where necessary 
for the payment of money to her 
husband, 291 

to wlu(t extent pay will be refused, 
even after consent, 292 

the equity only applies Where ' the 
funds are in the power nf the 
court, and not against legal rights, 

29« 

but the court will follow it where 
trust property has been invested 
in a purchase (note o.), 293 

money settled on a ward of court in 
opposition to husband's assign- 
ment, 291 

fortune of ward not paid till master 
reports on. the settlement, ib. 

decree made jointly, ib. 

accession to wife's property after 
marriage, 292, 29i 

where the husband mortgages her 
estate, ib. 

or she roortgases for him, kh. 

See also I'rotection, Separate 

EttatCy Settlement^ Mar^ 

Txmge Jrtideti Bankruptq/, 
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LAW OF INFANCT. 



CHAPTER I. 

Who are Irtfants^ and what are the ganernl. 
Disabilities imposed on them. 

I order to prevent, qs far asf ^ssible, the 
evils which would arise from the imbecility 
and inexperience to which every man is sub- 
ject on his entrance into the world, the legiSf* 
lature has imposed on him, for a ^ven period)^ 
tiiose disabilities, and endued him with those 
privileges, which, With their modifications, are 
UnpUed in the legal acceptation of the term 
infant; and every person is, in our law, con- 
sidered as an infant, until he has completed 
j&e age of twenty-one years.(fl) (i) 

(a) Co. Litt. 79» 

AMEBlCkV CASKS. 

(1) Infancy is a personal privilege and cannot be taken 
advantage of by any, but the infant bimself. Hartn^s y. 
Thmnpsm^ and others. $ JiAns. Rep. 160. 

An infant owe^ reverence and respect to his mother ^ 
bit sh< has no legal authority aver bini| not any legal 



S Imw of [Chap. I. 

(A man bora the 1st of February, 1600, 
after eleven o'clock at night, was adjudged 
to be of full age after one o'clock on the 
morning'^of the last daj of January, i68l,(6) 
X It must be observed, however, that the inci- 
dents which the law has attached to infants in 
their natural capacity, do not extend to them 
in the exercise of corporate or political func- 
tions; imbecility and inexperience are not 
supposed to form a part of those abstract ex- 
istences, which are constituted for the mere 
performance of public 8ervice5(a) and so far 
as that is concerned, tlie natural properties 

. (6) 1 Salk. 44. for the law makes no fraction of a day. 
SeeKet.58?. Rayin.84. SMod. 281. Lord Raym.381 •480. 

AMERICAN CASES. 

■r^ht to his services. Commimwealth v. JIfurrqy, 4 Bin. 
Rep. 4^7. 

As to the right of a minor to support his father. Vide 
Afuel V. JiS^Lellan^ 16 Mass. Rep. 80. 

If a minor leave his father^s house voluntarily, for the 
purpose of seeking his fortune in the world, qr to avoid 
the discipline and restraint so necessary for the due re- 
gulation of families, he carries with him no credit, and he 
ceases to have any claim on his parent for the payment of 
supplies furnished to him. Ansel v« JiPLellan^ 16 Mass* 
Rep. 30. 

(2) An infant, under 18 years of age is not liable to be 
enrolled in the militia ; and if, with the consent of his fa- 
ther, he agrees to go as a substitute for another into actual 
I service for a certain sum of money, which is paid ; such a 
contract is not binding on the infant; and if he after- 
wards desert the secvice, he cannot be compelled to re- 
turn and an action of trespass and false imprisonment^ 
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Sect, 1.] Infancy. h 

of the infant merge in tiis political capacity^ 
" to which age is neither material nor impii-^ 
table,'^(c) 

Therefore, if the king, within age, consent 
to an act of parliament,(^) or make any lease 
or grant,(^) he is bound presently and cannot 
after avoid them, either during his minority^ 
or when he comes of full age ; for the king^ 
as a body politic, cannot be a minor. 

On the same principle, the acts of a mayor 
and commonalty shall be avoided by reason 
of the non-age of the mayor :(/) and if a 
parson, improperly admitted under age, make 
a lease with the due requisites, it shall be 
binding on his successor; for the parson 

(c) Bro, Age. 

(d) Co. Lit. 43, b. I Roll* Abr. 728^ 

(e) Plow. 213. a. 7 Co. 12. 

(/) Cro. Car. 567. An infant may be a Mayor; and 
the acts by the Mayor and commonalty shall not be 
avoided by the nonage of the Mayor. Cro. Car. 556. 



ABfERICAN CASES. 

will lie against a person, who apprehends and detains him 
as a deserter. Grace v. Wilber, 10 Johns* Rep. 453. 

An infant is personally liable to a prosecution for neg^ 
lect of duty as a member of a militia company : as the 
proceedings for the recovery of the penalty incurred are 
not ctri/t/er, as upon a contract but criminaliter, for an of- 
fence against law. fVinslow V. Anderson^ 4 Mass. Rep. 376« 
Ihferv. Hunnevoelly 12 Mass. Rep. 271. 

Under the constitutional power of Congress to provide 
and maintain a navy, that body may, by law, authorise an^ / 
infant to make a contract for service in th© navy. Com^ 
monwealth v. Murraij^ 4 Bin. Rep. 487, 
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miide ibe leAM in his citpteity of corpcmitioii 

8. The foIlovBing are the general disablU* 
ties impcMied oh an mfiAt, fen- the aecuritjr of 
others: 

He c&nnot f»t ui tlie House of Lords^ or be 
elected a member of the House of Gom^ 
inon8.(A) 

He cannot be a juror ;(t) and it \A said by 
Hobart^ that a person imder forty-two cioinot 
sit on a trial ^ de letate probanda,^' because 
he wdidd ^en fry a niatter wyeli mi^t hate 
hilppened before he was twenty-one. 

An infant is hot capable of the Stewardship 
of a manor, or of the stewardship of the 
eourts of a bishop ; nor can he take a grant 
of those offices in possession or rerersion :(*) 
not only because by intendMent of law he 
hath not srifiicient knowledge, expefiehce| 
and judgment, to use the office, but also, be- 
cause, t^ law, he cannot appoint a deputy. 
He cannot make a will of lands.(2) 

An in&nt cannot be an attorney ;(m) nei- 

• 

(g) Bro. Age. 

(A) 7 and 8 W. and M. c. 25. 

(i) Hob. 325. Co. Lilt. 167. a. 172. b. 

(fc) Co. Litt 3. b. 1 Roll. Abr. 731. 1. 40. t Roll. Abr, 
153. March. 41. 43 Cro. El. 636. Cro. Car. 556. 

(I) Dj. 143. Raym. 84. Sid. 162. 
' (m) Co. Lit 128. a. Cro. El. 637. March. 92. Thatji, 
a jmMie attorney, for prosecuting suits at law ; but he 
may be ^ private attorney; as for the purpose of delirer- 
ing seisin, or performing acts so merely ministerial that 
'they may be done by the most ignorant. Co. I^^t. 5S» 
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thet em be b^ * baflii^ ftetor^ or reeeiter ; 
because be is not to bib eharged in aiif ac- 
count (n) Nor can he b6 diai^ged ift equity 
farther that) in kW:(a) and ^erefore if an 
infant be ajppointed factor, Iris fiiends fidmuld 
g»^e secolrity for Ms accounting.(8) 

An infimt cannot be to admimstrator^ be^ I 
eausib by ffie statute, a bond is required to I 
ensure fidthfiil administaration^ and Hie deed 
of an infant is not bin^ng on him. For the 
ttme reason^ tf adfai&nistration be gtooted 
^rlng tile nrimxrity of one who is entitled 

<») Go. lit 173» liateb* 169* Noy. 87. Patm. 63S* 
9 Roll. Rep. 37 ] . 1 T. R. 40. 
(o) Eq. Abr. 6. 

JOnaUtUtN CAMES. 

(3) An infant cannot elect to become a student^ (without 
his father^s consent) so as to charge him with the amount 
of a sttfdent^i fee« U Cams' Rep. 26. 

An infant alien cannot be naturalized on his own petl- 
lion. L€ Forrestier^s oette, 3 Mats, Rep. 41 9. 

But per Parsons C.J. if a pcfti^n were offered by the 
{tateuft or legal guai^M of a mihor, it m%ht preient the 
iftibjett to' the cotfrt iti 2t different View* Ibid. 

Wh^thei^ an infant can be disseised aiid is then bomid 

to bring his action within ten years after he cbmeii of age^ 

Quere. Sdiksm dkiAem. RehHll^r v. Whitlocky 1 Jokns. 

Ois.Zii. 
Ah infafit compellable by htw to do iteryic^ in the mili» 

tid, xakf ^h^t iii an independent compai^f ziiA such ehlist* 

ment will take him out of the standing militid company, iii 

which he w^^ enrolled. OmmmeOii'r* Frott. 1 3 ^«6 

R^ 491 
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to it as next kin to the intestate, such admi- 
nistration does not determine till the infant's 
age of twenty-one. (p) 

These two latter disabilities,(9) though op- 
erating to the security of others, clearly arise 
out of a disability imposed on, and a privi- 
lege allowed the infant for his own protec- 
1|on« What is the nature of this disability 
and this privilege will appear in the ensuing 
chapters. (4f) 

4. For tlie security of himself he cannot(5) 
appohit an attomey,(r) state an account,(5) 
or, with the exceptions hereafter to be noti- 
ced, bind himself to the perfonnance of any 

(;>) Carth. 446. 

{q) i. e. of being bailiff or administrator. The disabili- 
ty, that of stating an account ^ the privilege, that ^f avoid- 
ing his bond. 

(r) Roll. Abr. 287. 

(0 Co. Lit. 172. 1 T. R. 40. 1 Roll. Abr. 12&. Co. 
Lit. 281. 

« 

AMERICAN CjISISS. 

(4) An infant whose father is dead, and whose mother 

is again married, is entitled to his own earnings and may 

maintain an action to recover them. Freto y. Broton^ 4 

Mass. Rep. 675. 

The mother of an infant child, whose father is dead, is 
not compellable to support such' child if the child have 

sufficient estate for its own support. Whipple v. Dow and 

ux. 2 Mass* Rep. 415. Dawes^ Judge^ ^c. v. Howard et al. 

4 Mass. Rep. 97. 

(5) As to the power of an infant to appoint an attorney, 
Vide 14 Mass. Rep. 461, 462. 
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act or contract, by deed or paroL(6) This 
latter incident of infancy, constitutes a privi- 
lege or a disability, accordingly as the infant's 
act is considered voidable or void. 



▲IIERIC^LN CASES* 

, (6) No question appears to have been made m our 
courts, or those of England, as to the competency of infants 
to be partners in a commercial concern with an adult \ so 
as to be able to give authority to the adult to sign for the 
concern. Partnerships have not been uncommon between 
adults and infants ; and simple contracts signed by one 
for both, undoubtedly havcf been often made. Whitney e* 
ah V. Vutch et ah 14 Mass, Aep. 461. 
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Wb^ ^fff? of 0n infant are vpid^ and wfuft 

voidable. 

T»» method ti^ken in law to protect an in- 
^t agawst tUe ejects pf l|i9 own weaknewi 
ims t^^, to cpnM4(3|r hk acts as not binding(4() 
and to allow hipn tp respintji aU contracts; 
(with the exceptions which are specified in 
chap. V.) (i) 

But there are two degrees in which his acts 
or instruments appear to be not binding. 

(a) 29 E. 3. 20. b. 1 Roll. Abr. 729. Co. Lit. 172. 281. ^ 



AMERICAN CASES. 

(1) Infants are supposed to be destitute of sufficient 
understanding to contract. The law therefore protects 
their weai^ness and imbecility, so far as to allow them to 
avoid all their contracts by which they may be injured ; 
but in favour they are bound by all reasonable contracts 
fpr their maintenance and education, and also by all acts, 
which they are obliged by law to do. Baker v. Lorelt^ 6 
Mass* Rep. 78. 

The law will not permit the privilege of an infant tp be 
made the engine of fraud and injustice ; and if he receive 
a compensation for any injury, and afterwards bring an 
action to recover compensation for the same injury, he 
shall recover nominal damages only. Ibid. 
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^bc*]^. 1.] infancy. 

First, hy bfelri^ cdiiSid^red as if they had 
iifevct exii^ted, that is, wtuMy void. Secondly, 
ttd bdrig defeasible, at the election of the par- 
h wi<h whdto they originated, that is, toidd- 
hie ofliy. 

A voidable kti fe bihding on others, un^ 
disaflStmed by th^ pafty With whom it origin- 
ated ;(6) it is also capable, at a proper time, 
and by proper rtiearis, ot being confirmed or 
ttoderedydid-Cft) 

A v(M ^6i ttev^r is nor hciVer can be bind*, 
ibg, either bii the jiarty in \^fcom it' originates, 
or on others ; all who claim through or lihl 
der it^ naust i^%{c) arid it never can at any 
titne 6i^ liy alhy nieahs b6^ confirmed oir rfcn- 
dfered^alid.(^) 

It becomes, thei^fbi^e, of the highest ihi- 
portance(^) to ascertain, if it be possible, what 
idcts of an infant are void, and what merely 
voidable. 

Two rules are given in the books to as- 
sist us in^ coining to' i^ch conclusion ; but 
neither of them, on exaitiidatiob, will be 
fouHd satiifefetofy* 

(fc) Eicam^le : a lease fbi^ years of land^takeh by an 
infant, and occupation under it alter h^ comes of age. 
Crb. Jab. 3^6. Ketsey v. Elliott. 
* (c) Example : a wilV of land (tefelator being dead) not 
prbperly attested according to the statute 29 Car. 2. 

(d)' See post^— any party interested may take advan- 
tage' of a void act of the infants ; but ©nly the infant him* 
sdf or his representatives can take advantage of his void- 
able acts. 

3 
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The first is to be found in Perkins,(^) ^ That 
all gifts, grants, or deeds, made by infants, 
which do mA take effect hy delivery of his 
hand, are void ; but all gifts, grants, or deeds, 
made by infants, by matter in deed or writing, 
which do take effect by delivery of his hand, 
are voidable, by himseL^ by his heirs, and by 
those who have his estate/^ 

Now, if the first part of this rule held good 
iii all cases, a (larol lease for years made by 
an infant, would be absolutely void ; but if 
the infant could recover in an action for rent 
arrear, on stich lease, (which cannot be deni- 
cd)(/) it is cleariy only voidable. 

Besides, the rule comprehending only gifts, 
grants, and deeds. Is not sufficiently extensive 
ibr general application. (S) 

(V5) Sect. 18. 

if) 18 E» 4. 2. 1 Mod. 2«. 

* , .■...■■. 

AMERICAN CASES. 

(^) Infants may avoid the sale of their lands, or any 
contract or agreement to surrender or release their rights, 
for which ^hey are entitled to an equivalent ; because it 
is a presumption of law that infants have not sufficient dis^ 
cretion to put a just value on their own rights. Bkker v. \ 
LoDctty 6 Jtlass. Rep. 78. 

D. an infant, in 1 784, conveyed a lot of land in the 
military tract to M^ and arrived of full age in 1785, and 
afterwards, in 1791, without having made an entry on the 
land, or done any act to avoid the deed to M., executed 
another deed of the same land to B. f whether this deed 
avoided the first deed, Quere. Jackson ex dem. Dunhar 
md others \.Todd^ 6 Johns* Rtp. 367. 11 Johns. Rep. 539. 
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'the second rule is, fbat those acts are void^ 
in which there is no semblance or bcDeigt to 
the infant : those from which he may receive 
benefit, voidable only. However, it has been 
hblden, that if an infant grant a rent diarge 
out of his land) this is not absolutely void, 
but voidable only,(^) because the deed was 
delivered with hk own hands.(8). 

(g) 3 Mod« 310* in note. 6. Aniye* Bt R^^ Hudson v. 
Jones. 3 Bac. Abr. 601. In£sincj (L) 3<l Viner and 
Comyp both lay it down,, that such a rept-charge is abso^ 
Iqtely void ; ami both quote for their authprily Perkins s. 
13. 17. 3 I^Iod. 310. Perkins vouches for his authority, 
■ I ■ I . I . I ■ ■ ■ ' I . . ■ 'I 

JJtJ^iaCAX CASES. 

Though the deed of the infant D. was voidable, yet T. 
a purchaser under B. could not avail himself of the second 
deed to B. to avoid the first deed to M. IbiJL 

A deed of bargain and sale by an infant is not void but 
voidable. No person except the infant and his legal re^ 
presentatives can avoid such a contract. A deed ^fud a 
Q^^age'back of the same date to secure the considerar 
tion money, must be considered as one transaction ; and 
if the latter be avoided on account of infancy,, the former 
becomes of no efiect — ^What acts 9f an iqfant amount to 
an avoidance of his deed. RabertiY. Wigging I Ae«K 
Han^hire Rep. 73. * 

(3) An entry is not in all pases |-«quisite by a g^ntor to 
avoid a deed executed by him during his infancy. Jach* 
son y 4^ Carpenter, 11 Johns. Rip. 5Q9. 

Where an infant, in 1784, conveyed lands in the milita* 
ry tract, and afterwaurds in 1 794, having arrived at full 
atge, conveyed the same lands to another person, and such 
conveyance was registered ; it was held, that the hl^ be- 



j^^des, how cp j^ l?p asc^yljalqpd from the 
acj qr instrumfi^t itself, ^h^tln^r bepjefit qf 
detriinerxt wUl eyentiiajiy accrue from it ?(^ 
4 bopd Y^th a pe^ajty, ^vep Ixy the »fwi#, 

Pasck. 18 E. 4* 3« where no such positum u to be found. 
Hke position in S Mod* 310. (Thompson v. Leach) is ail 
obiter <iUctam, and immediately preceded by an assertion 
^ that the grants of infants and ideots are j/ktrtdkl both in 
law and reason. However the authority of that assertion 
has since been denied by Lord Mansfield, 3 Burr. 1 807» 
Zouch V. Parsons. Besides which, if a grai^t we^-e madjBi 
by a non compos, only h^ heir could haye, a writ of " Pum 
fuit non compos 5'^ but where an infant qiakes a grant^ 
either he, or his heir, may have a writ of " Dum fuit infra 
aetatem.'' Co. Litr247. b. The one may aver his infan- 
cjr, but np^ the other l^i^ lunacy, ^c. so that their. grants 
zire by no means parallel as to their consequences. 

'— n ■ — —. — *-— r — .- , ■ r : ■ <•-.. 
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ing waste and uncultivated, be was not concluded by the 
lapse of time, and that an entry was not necessary to 
avoid the former deedj which (not beipg a feofment) might 
be avoided by a deedf of the same nature and of equal 
notoriety. Ibtd* 

(4) In a more recentcase decided in Massachusetts, the 
rule and the distinction ar^' laid down by Wilde J. as fol- 
lows. " It has been said that all acts of an infant which 
are apparent^ prejudicial to his interests, are void and 
may be treated as nullity ; but it would seem the more„ 
correct course to say that those acts of an infant are void 
which not only apparently but nectssarih^, operate to his 
preiu(]Kce. The benefit to the ipfapt is the great point to 
be re^rded ; the object of thp la^w being to protect his 
imbecility and indiscretion fropi injury through his owjrt 



(than which nothing cw b^ apparently less 
beue^iaji to tuQi} might be the coaditioa ig- 
qorfii]itly ret}uire4 belpre investing him wiUi 
1^ vfllu^ble office. Perhapa it may not, even 
a^t this day, be unswcjesslully contended^ that 
few, if apy, of (ip infi»»t's acts are absolutely 
raid. 

This paiiitloui wUl be mmntwuaed on three 
g^unds: 

First) pn tb^ privfiffle of the law rdatmg 
tq inf^ntp J 

Secondly^on th« in<]^s of pleading ;{h) and, 

Thirdljf, qn a review of the cases. 

(fc) Lord Cpke. says, " One of tbe best arguments or 
proofs in law, is dra;«¥n fro<n tl^ right entries or course of 
pleading.** Co. Lit. 115. b. 
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imprudence or the craft of others. The general rule is, 
tiat infancy is a- personal privilege of which no one can 
idse advantage bul^ the mfftfit himself ; and therefore that 
his contracts though voidable by him shall bind the per- 
son of fttll age. This rule seems to require that all con- 
tracts of mfents should be held voidable rather than void. 
but however this may be, all the books agree that those 
which are bmeJiSal or have di semblance o{ benejk to *he 
infant areonly voidabk^ Of this character are sales made 
by persons^ of fall age to infants. Oliver y. Hoadlet^ 13 
Mflsi^Rkp. 240«. Vide z\do^ Whitney v. Dutch et ah 14 
Mose. Rep. 401t. 

Anenlistment by- a minor in an independent company 
of the nUtit\^ is not void but voidable by the minor. Com-^ 
monfoeallkY, Frost, 13 Jlf«(55.jRep. 491. 
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First then, to protect the infant against the 
effects of his own weakness, appears clearly 
to be the principle of the law ;(6) and if this 
protection can be effectually secured to him 
by any means short of inflicting a detriment 
on innocent persons, such infliction must be 
unnecessary and ui\just. Now, to consider 
any acts of an infant absolutely void^ might 
indeed operate to the protection of the in-- 
fant, but it would in many cases seriously, 
affect the rights of persons in nowise impli- 
cated in the infant's transactions, and might 
not unfrequently be prejudicial to the in&nt 
himself 

Surely it would be a greater indulgence to 
the infant and more for his advantage, to al- 
low him, when he comes of age and is capa- 
ble of re-considering what he has done, either 
to ratify and affirm all his deeds and con- 
tracts^ or to break through and avoid them ; 
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(5) If an infant submit his rights to arbitration, he will 
not be bound by the award, from a presumed incompe- 
tencj to choose suitable arbitrators. Baker v. Loveii, 6 
JUoiSm Rif. 78. 

So if he attempt himself to ascertain the damages, he 
cannot be obliged by this act although he may have re- 
ceirecl the damages he claims ; for they may be extremely 
inadequate to the injury, and the law will protect him as 
weD agabst himself as against others. Ibid 

The object of the law in disabling infants from binding 
themselves, is to prevent them from being imposed upon 
by the crafty and designing. Whitneii et al. v. Dutch et ah 
li Mass. Rep. 4eS. 
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and that this power should be extended, as 
well to those acts which may turn out to the 
infantas disadvantage, as to those which are 
apparently beneficial ; for if the privilege(i) 
be confined only to acts attended with ad- 
Vantage,(j') it would be worse than nugato- 
ry 5 if denied to acts apparently or even re- 
ally prejudicial, it would be no privilege at 
all, or at most an empty and idle one.(6) 

The giving infants such power in general 
Qvtr all their acts, mil su£Bciently secure them 
against the danger of being over-reached by 
others ; for when the power is general, and 
all persons who deal with an infant know they 
are to be at his mercy, this will take off from 
the temptation of imposing on him : or if 

(t) It is equally to the secoritj of the infant, and more 
to his adrantage, that by considering his acts voidable, 
we should give him the prml^t of avoiding, (which im- 
plies also that of confirming) them, than that by consi- 
dering them void, we should lay him under the disability 
of acting at all, and place him on a level with ideots and 
iundtics. See Post. 

0) Which it is not ; for, generally^ such acts are absolute- 
ly binding on him. 6 Br. P. C. 670. 2 T. R. 1 61. 



Jbiwrhi 
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(6) A manumission of a slave by an infant, though with 
the approbation and consent of his guardian, is voidable; 
but the manumission though defeasible, is in the mean 
time valid, the slave so manumitted is a competent wit- 
ness ; the power of the infant to revoke the gift or com- 
iDg of age is an objection to the credit of the witness only* 
Extcutors of Rogers v. Berry ^ 10 /©Arw. Hep. IZ% 
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any should b6 so hardy as to atteftnpt it ; yet, 
since the infant is at liberty to rescue himself 
by avoiding the injurious contract, it seems no 
possible mischief could arise by suffering it 
in the mean time to hscng in equiitbrio, and 
deferring to pronounce any sentence upon it, 
siftce thai, a* it hath been shewn, would cur- 
tail the infant's privilege, and take off from 
his freedom of jud^ng at all.(?') 

Secondly: Any thing which at common 
law renders a deed absolutely uoid, asrazure, 
interlineation, alteration, coverture, or luna- 
cy at the time of execiltibn, may be given in 
evidence under the general issue of " nont 
est factum :"(A!) the instrument, under such 
dreumstances, is considered as if it had nev- 
er existed, and in that view, " is not the deed 
of the defendant," But infancy must be 
pleaded specially,(8) and cannot be given in 

(Q-'U Rep. 27. a. 5. Rep. 119. b. 12. Mod. 609. Str. 
1104. 
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(7) IC may be assumed as a principle, th^t all sibiple cbn« 
tracts made byi infants which are not founded on ^XiMlt^, 
gal€otmder<Umi^3ire' strictly^Tiot void'btft rbiVfefSfe, and may 
be made good by ratification. They remain a legal sulh 
strakim for a future assent, until avoided by the iiifaiitand 
if instead of avoiding he confirm them, when he has a le- 
gal capacity td make a contract, they are, in aU resp'ects^' 
like contracts made by adults. Whitney et ah v. DUtcH tt 
ah 14 Mass. Rep. 462. 

(8)The infancy of the plaintiff is not a ground ofnoBl- 
suit at the trial, but must be pleaded in abatement. Scher- 
merhom v. Jenkins, 17 Johns. Rep. 373. 
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eyidence under theissue of " non estfactym.'^ 
(2) The infanrs deed, as existing tc^ some pur- 
poses, (that is, to bind others at least) c^opt 
|)e considered already void, or no deed at all, 
hut H^Mst be avoided only by shewing the cir- 
cuinst^QQes under which it was qreated. It 
is obvious that this reasoning is applied only 
1(0 such deeds of an infant, as hav^ sometime^ 
been held to \^ void ; and the argument )8 
stremgtbened by the inferenqe to be drawn 
froBa th« rule ^ven by Perkins ;(ot) viz. that 
the solemnity with which su^ch instruments 
lire fs^e^uted, by sealing aiiidi deUvery out qf 
^e infant's own hand, ^ a prima facie pre*- 
WUfiftl^iqn thfit fdl is right ; and though ^ft(^^ 
wards, on circumstances appearing otherwise, 
the infant, for his own protection, is allowed 
to avoid lnsl;rume{its so executed, yet it would 
be too much to insist, in the face of such a 
solemnity, that the deed was void from the 
beginning, as if it had never existed.(U) 

(C 5 Rep. 119, au MoorpL 132. Cro. Eliz. 127. 9 
Tnst. 483. Poph. 1 78. Salk. 279. Lord Mansfield says, 
)tbe reason b, not because it has the form of a deed (as 
sdleged in 3 Mod. 310.) but because itfiqg an operation 
from thfi delivertf. 3 Burr. 190$. 

(m) Sect. 12. 
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(9) Whether the deed of a minor is void or voidable on- 
ly on his coming of age. Jlfoine Rqf. Vol. 1. 11. J^evy 
Hampthirt Rep. Vol. 1. 73. 

4 
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We come in the third place to a consider 
ration of the cases ; some of these will be 
fdund contradictory ; but it must be observed, 
that in the greater part of them, the protec- 
tion of the infant being the only point in ques^ 
tion, both the Court and the bar, so long as 
that object was attained, seem to have used 
at random the terms void and voidable^ vnth- 
out any regard to preci8ion.(n) Yery little, 
therefore, can be gathered from their expres- 
sions towards the solution of this question, 
iexcept in those eases where the rights of 
third persons coming into consideration, the 
very point of discus&aon was, not the mere 
discharge of the infant, but whether his deed 
were void or voididble. 

(n) As in Cro. EUz. 990, the question is stated to, have 
been whether the deed were gotid or voidabk ; and the 
Court held it void^ which word the reporter evidently uses 
in the same sense as the vfovd^yoidtAlt preceding. 

AMERICAN CASES. 

With respect to contracts under' sea) made by infants, 
they are in legal force as contracts until they are avoided 
by plea. Whitney et aU v, Dulch tt ah 14 Mass. Rep. 462. 

A deed of land by an infant would convey a seisin, 
and the grantee would hold his title under it until the in- 
fant or some one under him, should by entry or action 
avoid it. /WA 
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Warrant cfMtam^-^Feoffmenti wUh Livisry 
by Mtomey — Account stated — Feoffment to 
Guardian— Will of Lands— Release of Debts 
by Infant Executor. 

It has been decided( l ) that a warrant of 
attorney ^v^en by an infant is absolutely void^ 
and not me^ly voidable.((?) The ground of 
this decision probably was, that an infant be-^ 
ing in the first place disabled from appointing 
an attorney, every such appointment when 
made roust be altogether without effect. Q9) 

(0) 1 H. BL 75. Saunder9on v« Marr^ though the in* 
fant, being aware of the law, gave the warrent Iraudulent- 
ly. 1 Lev. 86, 87. Russell v. Lee« 

(p) And therefore a feoffment by an infant, with livery 
by letter of attorney, is trnd. Periling 13. 2 Roll. Abr. 
2. Palm. 337. The attorney and feoffee in such case 
.would be disseisors, but not the tniant. 2 Roll. Rep. 342. 
2 Inst. 483. a warrant of attorney to acctfi livery, wa3 
held only vaidabk as being so clearly for the infant's ad* 
vantage. Noy. 130. 1 Roll. Abr. 730. 
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(1) A person having conveyed hi* lands-wheA an infant^ 
may avoid his grant by an act of equal solemnity and no- 
toriety, as if it was a feoffment with Uvery by entering on 
the land and making known his dissent; if it was a bar- 
gain and sale by subsequent bargain and sale. Jackson 
tx. dem. Brm/ton and Dunham v. Burchi^ 14 Johns. Rep. 

Notice to a subsequent grantee before the execution ef 
the conveyance, of a prior gratot made by the grantor 
when an infant, does not render his deed fraudulent afid 
void, and if the prior grantee never was in possession, it is 
not an act of maintenance. Ibid. 
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Bat tb\^ Court gave no reasons for the 
The reason may be, that such an instrument 
is incdpaLde of ratification. The same attor- 
ney, it is true, ifiay be continued after age, 
but it must be by a new warrant. — See post, 
Sect. 9. However, cases may occur in which 
it will be found very inconvenient to main- 
tain that even a warrant of attorney Is abso- 
lutely void.(«) 

It is clear that an infant cannot be bound 
by an acamnt stated^ and that a plaintiff must 
fail in an assumpsit oii such account.(9) But 
whether it be voirf, or only voidable^ does not 
appear by any decision. Perhaps it may be 
successfully contended, that such an account 
Is absolutely void: if not on the above ground 
bf previous disability, (which is not altogether 

(q) 1 T. R. 40. Co. Lit. 1 12. Even though the p&r- 
ticulan of the account were for necessaries. 1 T. R. 42. 
for the issue on the account'i^tated, would pa^s by the titre 
object of inquiry, Viz. whether the articles furnished were 
necessaries. 
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(2) When an infant conveys land a bare admlssictt of 
the fact by hiin when he arrives at full age, is not an af- 
firinahce of his act Jiicksm tU a/» v« Bmrchin^ 14 J<Jm9. 
A^. 12'4. 

Where an infant bargains and sells land to A. and after 
coming of -age bacgaidsfind sells the same land to B., this 
is a rcvocatioh t>f the fenner grant, adinitting that the 
€rst tteed wa^ VMdakl^ mdy «id not votd^ IML 



MttefB<itoi7)(r) fet^ from the nature of the 
transactian itself, which does not admit of re- 
ference ot reconsideration without becoming 
i^ubstantively a new act, and is therefore inca- 
ImUe of ratification, the chief of a voidable 
act Thus, if an infant state an account, and 
after he comes of full age agrees to abide by 
such account, this agreement is rather a new 
accounting, than a ratification of the old. 
And, therefore, if the agreement after age be 
binding. It cannot so accurately be said that a 
voidable act has been ratified, as that a^ new 
and valid act has been done. 

A will of lands made by an infant, may 
perhaps, for the same reason, be considered 
as absolutely void^^s} rather th|in voidable. 
A republication of the will after the infant 
came of age, would in fact be the first crea- 
tion of it ; for, had the infant died within age, 
or after age, without republishing the will, no 
devisee could have talcen under it, any more 
than if it never had existed. 

(r) For on what is the previous disability grounded, 
but a consideration of the infantas weakness ? a considera- 
tion which applies equally to acts, confessedly only void- 
able* If an infant enfeoff his guardian, this is void on the 
very principle of law for the infantas protection; for if 
auch an act were in any ways capable of confirmation, it 
might obviously become a motive with the guardian for 
oppressing the infant. That such an act is void, see 1 
RolL Abr. 728. 35 Ass. 8. And on the same principle, it 
seems, that any conveyance by an infaot to his guardian, 
must be absolutely void. 

(5) 1 Sid. 162. Dy. 143. pi. 66. 
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X release of debts by an infant executor i» 
void, for administration is only committe(} to 
the infant sub modo, and his power does not 
extend to the release of debts, though he may 
give a valid acquittance when they are paid. (<) 

» 

Pard Promises and Contracts. 

2. From one strong case, and the general 
rules of pleading, there seems good ground 
to conterid that the parol promise or contract 
of an infant is absolutely void (S) However, 
the arguments in favour of its being only 
voidable^ appear the stronger of the tvro. 

In assumpsit, which is an action brought oq 
"parol promises or undertakinji^s, express or 
implied, infiincy may be given in evidence 
under the general issue " non assumpsit'' 
And in Derby v. Boucher,^^) the Court ex- 

(i) 5 Rep. 28. Russell's case, 

(u) 1 Salk. 379. In Popham, 178, Jones J. says, the 
infant may plead ^ non assumpsit,^' becau^ hiS: promise is 
void. But great latitude is given to the genei^l issue in 
" assumpsit," from the very nature of the action, which be- 
ing applicable only to contracts and instruments of a less 
defined and tangible nature than deedsj would, if such lati* 
tude were not allowed, give rise to a new and intricate spe- 
cial pleading, such as could never exist in the beaten and 
confined system which is used in actions on deeds. 
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(3) Under the act of Congress authorizing the President 
of the United States to cause to be engaged certain able 
seamen, ordinary seamen and b^^, to serve in the navy, 
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pressly held, that infancy might be given in 
evidence under the general issue "non as- 
sumpsit," because the infant's promise was 
absolutely void, and not merely voidable, as 
a deed, which taking effect by delivery, is a 
more deliberate act. 

In aid of this position too is the first part 
of the rule given by Perk]ns,(w) " that a bare 
a^eement to deliver, is void ; actual delivery 
only voidable." But in the case (from the 
year books) put in elucidation of this by Bacon, 
the promise or agreement was void ; not be- 
cause made by an infant, but because there 
viras no consideration for it; and so would 
have been equally void for a person of full 
age; it was a bare agreement to ^T(? ahdrse. 
So, a promise by an infant to pay, on an ac- 
count stated, is void in the first instance, cer- 
tainly for want of consideration ; the account 
itself being void, could not form the subject of 
a consideration.(4) 

(w) Sec. 12. 19. 
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an infant who has arrived at the years of discretion, and 
has neither fether, master, nor guardian may make a va- 
lid contract to serve according to the act, notwithstanding 
he has. a mother with whom he resides and whose consent 
ii^s,jiot given. Commonwealth v. Murrm/y 4 Binney^s Rqa. 
487, 

(4) An infant living with his father is not liable on a 
charge for . goods., delivered him. Wailing v. Toll^ 9 
Johns* Rep. 141, 16 Mass* Rtp^ Angel y.WLeUan^ 32. * 
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Tfaci esse of Dftrb^ v. Boucher, wa^ q. bard 
«{|S9 upon the infant, (an attempt to make 
him pay for goods furnished bi$ wife, dura 
m>h) and the Court imght have strained a 
point to get him off. At any r&te the case is 
met by that of Southerton v- Whitldck5(a:) in 
which if was decided, that if goods, not neces- 
aaiies, are defivered to an ^ant, who after 
f«U age ratifies the contract,— he is bound. 
'Itiis must have been decided clearly on the 
.ground that the im(^ed promise of payment 
«rieBQg on the delivery of the goods, was only 
a voidable and not a vaid undertaking ; for 
had it been absolutely void, it never could 
h«ve become the autiject of ratification* Nor 
» tibis case impugned by thai of ^ne u 
Witb4)oll,(jf) in which an executor aued on a 
promise to pay t£te debt of his infhnt testator, 
for goods, not neeessarles, was held not liable ; 
(fi) ier the tn&nt having iHed befc^'e be could 
ratify the contract, was in fkct, whether hfe 

contract were void or voidable, never chargea- 

»■ 

^) 1 StE. ^aa & P. per Holt^C* L ia Hylling v. 
Hastings. 1 Lord Raynood , S69^ 
(y) CrG. EK& IK. 
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{B} ]f a persen iiave entered into a contract while an in- 
fent, his executor or administrator may plead Ki3 infa<iey 
in bar of an action brought on the contract. Smith r* 
Ma^o el aU S Mtus. Rep. 63, Mar^mv. 8ame^ W Mass^r 
Rtp. 137, Jackson y. Same, It Mess. Rep. S47, fftmsey et 
«/. V* Jewett^ 9 Man. Rep* IQO* 



t 
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Ue^{z) afid so no eormderatim cfould exist for 
the execihtor's promise. 

In the casr«too.Qf l^s^per r. D«¥eBaiit,(a) 
a ratification after full age, of an infant's con^ 
tract for goods, not necessaries, failed ; not 
because the impUed promise on originating 
the contract was incapable of ratffi(cation ; ia 
other words, not because the parol contract 
itself was absolutely void, for that positioa 
was not even advanced ; but because the con- 
sideration set up for the ratification^ had dis- 
appeared. ^ bond having been ^ven by the 
infant during his minority, for the amount of 
the simple contract debt, the giving of the 
specialty was held so to have extinguished 
the simple contract debt, as not to leave a 
sufficient consideration for an express pro^ 
mise after full a^ concerning the goods, to 
operate upon. 

If the promise made hy an infant were ab* 
solutely void,(6) it would form no considera- 
"» . 

(z) The Court certainly said, that a promise by the iii- 
faot was void, though .hi$ hood was oaly voidable. Had 
a promise been made jift^i- fiiU age . tQ discharges debt 
contracted for the infaot's security, the executor had been 
liabl^. .4 I^eoD*.d» 

(a)SKeb. 79S. BulLN.P.U5. 



(6) Where goods are sold tp an infant on credit, and he 
avaik himself of iiis infapcy to avoid payment, the ven- 
dor may reclaim the goods as haying never parted with 
his property in them* Badgtr v» P&tfm^i 1 5 Matt* Rep* 36^ 

5 
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\ 

As <lie infiint woald certainly reeover in an 
action of debt for use and occupation, under 
a parol lease, granted by bim,(r) it is cle^^ 
that such grant cannot be absolutely wirf, 
though Viner states that it is so.(rf) because 
the infant may bring an action of tresptos 
against the lessee : but in the very case which 
is quoted as an authority for this position, it 
is expressly stated, that the infant may bring 
an actiort of trespass against his lessee, or an 
action cf debt at his election.{e) Now what 
does this privilege of election constitute, but 
8 voidable act ? It does not clearly appear in 
the year-book whether the lease were by pa- 
rol or indenture ; but it will hardly be denied 
that the infant might bring an action of debt 
on the former ;(/) for, in the same case it is 
stated, that the infant, on a sale of goods by 

of the precedbg ; and if die root be cut off, the tree must 
fall. See Dyer, 143. b. 

{&) 1 Mod. 35. per Twisden and Kelyn^, J. 

(d) Yin. Abr. Enf. G. pi 1. 

(e) 18 Ed. 4. 2. Gawdy, J. thought that a parol lease, 
even without any reservation of rent, (the lease being 
made to try a title) was only voidable ; the two other jus^ 
tices were against him. (3 Leon, 317.) Jt was after- 
wards decided that Gawdy was right, Noy, 1 30. 3 Burr. 
1806. Lord Mansfield says, ^ the le^^ee can in no case 
avoid the lease, on account of the infancy of the lessor ; 
which shews it not to be void, but vmdahh only." 

(/) In Smith t. Bowin, (1 Mod. 25.) Twysden, J. ex- 
pressly says, that he knew an infant plaintiff who had re- 
c#rered in an action on a parol lease. 
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hiiD, may bring an «fition of dfc^t, or treiqmcfi^ 
at his election ; he may confirm the act by 
bringing debt, or avoid it by bringing trespass* 
From this authority, it is perfectly clear that 
the other party to the contract could not suc^ 
eessfuUy plead the in&ncy of ttie plaintiff, or 
^ nil dehet.'^ But M the contract had been, 
by reason of infancy, absolutely void, as if it 
had never existed ; either of those pleas would 
have barred the action Here then we have 
another act which is only voidable ; and if the 
infant deliver the goods with his own hands, 
he cannot maintain trespass,(^) though per- 
haps he might trover. If he were to bring 
trover or trespass, after being &irly paid for 
the goods, equity would relieve against him. (A) 
An infant shopkeeper^ who contracts for 
goods to sell again ip the course of his trade, 
(i) or an infant who contracts for goods{8) 
nk ttecessarieSj(k) or who borrows money^ 

(g) 21 Hen. 7. pU 39* 36 H^n* «. pU 3. if be bails 
goods to bis own use, trespass do^ not lie against the 
bailee.-r-l Roll. Abr* 7S0* U 20* 

(A) 1 Vern. 132. 2 Vera, 234. 9 Vei. 212. 

(t) 1 Roll. Abr. 7^. Cro* iac. 494. 2 Roll. Rep. 45. 
2 Sir. 1083. nor for work done in the trade by an under- 
workman, 2 Esp. 480. 

(k) Cro. Jac. 560. 2 Roll. Rep. 144. Poph.M5U 
Palm. 361. Gould. €0. Oodb. 219. Leon. 1 14. 






(8) On these points, Vide . Vm Winkle y. Xikham^ $ 
CaitUi* Rep. 323, Smiih y. Mayo ti aL 9 JVoft. Mqp. 147« 
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thm^ he afterwards aeltmlifflmfit md in ne- 
ces$artes^(t) are clearly not liable in an action 
for paymeiit of the goods, or nione3r.(9) ^t 
as nothing can prevent them, ivtie* of full age, 
from ratifying the contract if Aey choose it, 
by payment for the goods, and repayment ctf 
the money ; or by a prounseto that effect ;(m) 

(i) 5 Mod. 568/ I Salk. 38C, 7. 279. The lender 
must, at his peril, laj it out for him, or su that it is laid 
out in necessaries ; for it may be borrowed for necessa- 
ries^ aqd spent In a tavern. But if actually expended in 
necessaries, the lender is in equity allowed to standin the 
place of the tradesman ; as in the case of money lent to 
a feme covert. — 1 P. Wm.'s 669. Pr. in Ch. 502. Har- 
ris V. Lee, 1 P. Wms. 438. It seems too that an executor 
may pay an infant a legacy for the purpose of finding 
necessaries, 3 Bro. Ch. Rep. 1 79. Davis v. Austen. Is 
what case such payment may be made to the father, see 
Cooper V. Thornton, 3 Br. Ch. Rep. 96. 

(m) 1 Str. 690. This ratification must clearly have a 
legal reference to the preceding contract, and thus be a 
t:onfirmative and not a sul>staiitive act ; for if it had no 
'Such reference, but were a substantive act, there wouid 
be an entire failure of consideration, and the party might 
rescind the promise made after age ; which, from the -case 
above, and many others, it is plain he cannot do* 
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^9) An infant living with his father is not liable even for 
necessaries. Wailing v. Toll, 9 Johns. Rep. 141. 

An infant at home and supported by his father, is not 
liable even for necessaries. Those who supply him, do 
it at the risk of the child's ability or the father's willing^ 
ness to kidemnify them. Ar^d v« JiPLdlan^ 16 Mm* 
Rep. 31. 
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8wh cQQtraote muttbe deemed ott 
and BOt ab8<^tely rmdm 

A contraot to serve, ei^red into by m in** 
&i9t akive ifi the West Indies, vmM held only 
voidable by the mfiiQt at most.(n) 

3« — Bond$. 

It appears to have been long considered 
that the bond of an infant is absolutely void ;(l) 
but there is no decision, (as will be shewn) 
that expressly establishes this position ; and 
there are very good grounds for tliin^ing such 
an instrument only voidable. On the autho- 
rity of Perkins,(o) and the obiter dictum in 
Thompson v. Leach,(j9) Comyn lays it down, 
that generally the deeds of infants are void.(g) 
We have seen(r) that little attention is to be 
paid to the dictum in Thompson r. Leach ; 
and there is an obiter dictum in Noy. 85. to 
the same effect : but the word « void," as 
used by him in that passage, seenis merely to 
imply ^' not binding." Perkins has, on t\M 

(n) 2 H. Bi. jf. 11. Keane t^. Boycott. 

(0) Sect 13. 
(p) 3 Mod. 310. 

(9) Com. Dig. Enf. C. 3. 
(r) Ante, p. in note. 

" ■ I I t I ■ !■ I II III ■ ■ ■ i n I K I 

AHE&ICAir CASES. 

(1) In New-York it has been decided, that a bond exe- 
euted by an infant is void, although he alleged at the time 
of its execution that he was of full age. Conrot v. jBti^I- 
#a(i, 1 7oftm. Bep. 137. 
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ittlgeit, acferibed to tlie yctr^books, pmitioos 
which they do not contmi.{,s) 

Let usagmn recn- to the {miMnfde tbata 
Ttiid adt i« as if it had nearer exiiMed, and ctani- 
not by any possiUe means be continued, or 
rendered valid ; while an act merely voida^ 
ble may be set aside^ or afiirmed at the eleo 
tion of the agent 

If an infant, having given a bond for goods 
not necessaries, after age promise to pay the 
Whole, or a part of the principal or interest 
due on sach bond, he is immediately bound 
by such promise. (/) 

The bond, therefore, must form a consi- 
deration for the promise ; but had the bond^ 
treen absolutely void, it could have forme^d 
tto consideration,(2/) and the promise would 
liave been without effect. 

{$) ADt6, p. in note. 

(0 d T. R. 776* 8 Leoh. 164. 4 Leon. 5. 

(tl) In the case of Morning t. Knop^ (Cro. EI. 700.) post 
which was adjourned and fuver dtddid, the want of 
consideration alleged, was no proof whatever that the bond 
was void. A person of full age promises to pay a sum in 
consideration that plaintiff will forbear to sue him on a hond 
given in infancy. Now as defendant at all events was not 
chargeable against his will, on ^uch bond, he could gain 
DO benefit, and plain tiflf could suffer no detriment by for- 
bearance to sue ; and so, without going to the bond, for^ 
bearance was a bad consideration for such a promise. Had 
the promise been a substantive promise to pay the amount 
of such bond, the decision had been.otherwise. 3 Leon, 
164. 
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To tiie objection that the ^ood^ formed the 
consideration, it may be answered, that tl^ 
goods, not being necessaries, the plaintiff 
was as mudi discharged by law from p^^ 
ment for them, if be chose to refuse it, as 
irom payment of the bond : besides the ^nd 
having be^i once given, the simple contract 
debt was absolutely merged in it, and could 
never again exist as a consideration for any 
future transaction.(a?) 

It has already been 8hewn,(^) that the ab^ 
sence of apparent benefit on the &ce of the 
instrument, is not, and ought not, to be any 
criterion by which we should decide, whether 
the deed is void or voidable.(s) In confir- 
mation of that position, we may here adduce 
a judgment of Judge Ashhurst's, in which he 
advances, that a security given by an infant 
is only voidable^ and may be revived by a 
promise after he comes of age. That he 
is bound in equity ancl in conscience to 
discharge the debt, though the law would 
not compel him to do so ; but he may wave 
the privilege which jthe law gives him for the 
purpose of securing him against the imposi- 
tion of designing persqns ; and if he choose 
to wave his privUege the subsequent promise 

{x) 3 Keb. 798. Bull. N. P. 155. 
(y) Ante, p. ; also, pcwt, 

ill 'I I W II ■»!■■. » — '■< " ■ III I t 

AMERICAN CASES. 

(2) Vide Oliotrr.Hmdkt, 13 Mass. Rq). ^iO. Wkit- 
ny ▼• Duich^ eU al. 1 4 Mass. Rtp. 46 ) . 

6 
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mS operate upon the preceding considera* 
tion.(z) ' 

' To such «6 think the position, (that the 
want of apparent benefit is no criterion by 
which we can judge whether an instrument 
is void or voidable^) not sufficiently establish* 
ed, this case, put by Ashhurst, J. is much 
stronger than the preceding one, of a bond 
for goods deliTered ; for where a mere securi- 
ty for another is given by the infant, no bene- 
fit has accrued, or can accrue to him ; there 
is neither apparent nor actual advantage. 

At ail events, in one case, the very point 
came in issue, ^'Whether the bond of an in^ 
fant, (on a debt for goods not necessarie8,(a) 
is void or voidable." 

In assumpsit, special verdict finds oUigatiqn 
given for the same contract, for a coach and 
horses during infancy, and that the defendant^ 
after the time of the obligation, at full age as- 
sumed : and by Gurdler, for the* plaintiff, the 
obligation is void, and the first contract is now 
continued by assumpsit at full age ; sed curia 
contra. Tbie obligation is only voidable^' and 
extincts the contract ;. so the assumpsit at full 
age is without consideration.(6) 

It is also expressly laid down in Moore,(e) 
that the bond of an infant is voidable, and not 
void. 

{z) 2 T. R. 766. Cocksholt v. Bennett, 
(a) See the next page. 
(6) 3 Keb. 798. Tapper v. Ihivenant. 
(c) PI. 1 33. 
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LittletoB(i2) sajs the bond of ab \v£m\ k 
voidable : Koll lays it down expressly thai 
his bond is not void, but voidable : and in 
Iterhy V. B(Micher,(^) the Court allow^ that 
ihe bon4 of an infant is only voidable. 

Before tiie statute of 4 Ann, c. 16. s. 13. 
ihe penalty of a bond being recoverable at 
common law, if an infant, (althoi^ allowed 
to enter into a single obligation for necessa* 
Ti€S^){f) entered into a bond with a penalty, 
for the payment of them, he was clearly bind« 
in^ himself to pay for more than the neces« 
saries furnished, and the law would never en- 
force such an obligation ; however, the courts 
in dtschai^ng him from it, seem clearly to 
Jhave considered it rather voidable than void. 
The various dicta simply say, that such a bond 
Is not binding on the infant. The principal 
<^ase on the subject is reported thus : 

The plaintiif had paid certain money for the 
3iecessary meat and drink of the defendant bei- 
tng an infant, and took an obligation in the 
double sum for the payment thereof; and 
whether this were good or voidable^ was the 
question ; and the whole court held it to be 
void ; but if he had taken an obligation of the 
very sum which he laid out for his necessary 
maintenance, it had been ot1ierwise.(^) 

{d) Sec. 259. ; and every deed, feoffment, grant, confirm 
jnation, or other writing. Littleton's expression is, '' poit 
estre avoyde." 

(c) 1 Salk. 279. 

(/) See next page. 

<g) Cro. Eliz. 920. Ayliffe v* Archdale^ Moor, pi. 929. 
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Now the point here was simply the ^Bs^ 
charge of the infont, and not the precise ques- 
tion, whether the deed were void or only 
voidable ;(A) and at any rate, even if we had 
not the preceding authorities to sway us, and 
the consideration that a $in^ bond for neces- 
saries was held valid ; if seems clear from the 
context, that the reporter uses the word 
<< void,^' as an answer to, and in the same sense 
as " voidable,'' preceding ; that is, the court 
considered a single bond for necessaries bind- 
ing on the infant ; but a bond with a penalty, 
not binding ; or such as might be avoided by 
the infant. If the single bond for necessaries 
had been thought voidable, (which it never 
was in those days)(i) there might have been 
ground for considering the bond with a penalty 
void. But the single bond being valid, it was 
sufficient for the in&nt's protection, and ac- 
cordant with the other decisions ,tbat the bond 
with a penalty should be voidable, and seems 
clearly the result of the case, as stated by 
Coke. 

Since the statute 4 Ann, c. 16. s. 18. the pe- 
nalty can make no difierence.(/:) 

But there are two respectable authorities 
which lay it down that an infant cannot either 
by parol contract, or single obligation, bind 
himself even for necessaries in a sum certain ; 

Moor simply says, judgment was given for the defendant. 
(h) See ante, page 
(i) See post, chap. v. p. 
(ft) But as to this, see S East, 331 • 
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Mid that shoidd he promise to give an unrea- 
flonaUe price, \A& promise could oot (nod him ; 
so that on this principle such a deed or promise 
wouM dearly be v(Mdable.(/) However, there 
is a whole host of authorities which hold such 
a braid for neceisaries yalid.(m) 

4. — Lenses. 

A grant(n) of a lease for years reserving 
yentj by an ii^ant, or acceptauce(o) of such a 
lease by him, is clearly only a voidable act ; 
and not even voidable, where for the infant's 
benefit (p) 

As to such a lease^ without any reservation oj 
rent^ there are two obiter opinions(9) and one 
decided ca8e,(r) which say that it is absolutely 
void. The case was decided by two justices, 

(0 Cases in Law and Eq. 185. Godb. 319. Rearsby and 
Coffer's case. 

(m) See chap v. p. ^# 

(n) 18 E. 4^ 3. 4. Leon« 4 Jones, Sir W. 157. where 
it is also decided that a lease of a copyhold, though void 
against the lord, is good agaiast strangers. 

(o) Cro. Jac. 320. Godb. 120. 1 Roll. Abr. 751. 9 
Boktr. 69. Brownl. 1 20. he may waive the term by not 
entering ; but if he enter on the land, he shall be charged 
with an actbn of debt during his minority, 2 Bulstr. 69. 

(p) Per BuUer, J. 2 T. R. 161. Maddon v. White. 

(9) 1 Roll. Rep. 441. Hutt, 102. 

(r) 2 Leon.. 216. Moor, 105. Hmnphreston^s case, 
(which is annulled by Noy. 1 30. and S Burr. 1 806. see 
next page.) The judgment too, was on the right and mt- 
fits of the case, and did n(A turn on the point of the host. 
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Wray and SouHicote, against Gawdy:, who was 
clearly of opinion that the lease was only 
voidable* Both the opinions and the decision 
turn on the ground that in such a lease there 
is no semblance of benefit to the infant But^ 
as hath been before contended,(5) to decide 
that an act is void, and thereby to render it 
utterly incapable of ratification at any time, 
only becauser it is apparently without benefit 
to the infant, is to take from him all power of 
judgment, and to place him on a parallel with 
ideots and lunatics. Nay, to hold that an act 
which may be prejudicial to him is void, (and 
consequently incapable of ratification by any 
means) but that an act which may be benefi- 
cial, is voidable, (and consequently liable to 
defeasance,) is first, to place the infant on a 
parallel with an ideot, by taking from him aU 
power of judging for himself, and then to as- 
i^ume that he wishes to act like an ideot, by 
conferring on him a powti. which he can on- 
ly exercise to his own detriment, and of set- 
ting aside an act winch id beneficial to him, 
which, after all, it seems he cannot do.(0 - 

It is amply sufficient for the infantas pro- 
tection, that an act which may be prejudicial 
to him should be held voidable, and so liable 
to defeasance by himself at any moment ; and 
this allows him the reasonable exercise of that 
discretion, which must be nearly the same in 
quantity at twenty years and a half as at twen- 
ty-two. 

(«) Ante, p. 

(0 5 Br. R C. 570. 2 T. R. 161. post, 
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Before we come to authority, therefore, it 
seems by the stronger reasons, that if an in- 
fant make a lease for years withotd any reser- 
vation ofrent^ though this is apparently to hi» 
prejudice whilst he continues a minor ; yet, 
since he may either by assize or trespass(ti) 
recover the possession and mesne profits, 
and so make it whole ab initio, the lease ill 
good in the mean time ; . and the rather, be- 
cause all the books agree that if rent be re- 
seiTed on such lease, it would then be only 
voidable ; whereas such rent may be so smaU 
iia proportion to the value of the land, that 
there may be more reason to adjudge it abso- 
lutely void, than if none at all were reserved ; 
{x) because in the one case the detriment is 
apparent, but in the other it may be so mis- 
represented and coloured over, as to deceive 
the infant, even when he comes of age, into 
some unwary act of ratification ; besides, that 
the infant when he comes of age may, if he 
think fit, make such lease for years without 
reserving any rent ; and why then may he 
not consent to and ratify such lease,(3/) 
though made before. 

(u) 18 E. iv. 2. 

(x) Very prejudicial leases may be made, though a no- 
minal rent 6e reserved ; and there may be the most benefi- 
cial considerations for a lease, though no rent be reserved. 

(y) This might be done (if the law permits it) by accept- 
ing fealty, which is incident to every such lease. 
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Rent Charge. Uneqttal Partition: 

S. At all events the cose of Hudson v. Jones, 
{Z) (in which a rent charge granted by an 
in&nt, was expressly held to be only voider 
Ue^) and the opinion of Judge Ashhurst in 
Coekshott v. Benett^Ca) (that a security for 
another, given by an infant, is only voidable^ 
and may be confirmed at full age) seem en- 
tirely to overrule the notion in the old books, 
{h) that want of benefit apparent on the face 
of the instrument, or ultimately arising from 
it, is a criterion by which it may be decided 
that the deed of an infant isi^ void ; and, 

In Rames against MacBin,(cj it is ex^P 
pressly adjudged, in conformity with Gawdy^s 
opinion in Humphreston's case, that a lease 
withotU rent made by an infant to try a title^ is 
good enough. 



(z) Trin. 6 Annas in B* R, 3 Mod. 310. in note. 3 Bac, 
Abr. 6pi. Enfant. (I) 3. An unequal partition, apparently 
-80 detrimental to the infant, is stated by Lord Coke to be 
only voidable, and that the infant has his election to con- 
firm it at full age. Co. Lit. 171. 

(a) 2 T. R. 766. 

(6) Humphreston^s case was decided on the ground of 
defect o{ apparent benefit to the infant ; for the lease being 
made to try a title, would ultimately have been to his ad- 
vantage. 

Nothing can be less apparently beneficial to the infaot 
than a bond, and yet that is but voidable, see ante, 33. 
> (c) Noy. 1 30. The infant cannot plead " non est fictum** 
on a lease, though no rent be reserved ; but must avoid it 



Lord Mansfield expressed fhe same opl- 
iiion in Zoneh v. Pu^sons^d) and approved of 
the rule given by Perkins, ^ that such deeds of 
ail inknt as take eflfect by livery, are voida* 
ble only!'' To this may foe added Littleton's 
express opinion, that the deeds of in&nts are 
only vddable ;(e) that of Lord Goke5(/) who 
kys it down generally, without any menlioB 
of rent, that the lease of an infairt is voidaUe, 

« 

«« *I^feaffment of an infant, H he make 
livery in person, is in all cases only voida^ 
Me;(g) and, yet it might be made on as Uttle 
eonsideratieD as a lease without rent. 

What s^ms decisive is^ that tlie lessee can 
in no ease avoid the lease^ on account of the 
infancy of the lessor, which shews it not to be 
void, hutvoidc^le only ; audit is better for in- 
Imts that they should have an election.(A) 

%y pleading infancy specially* (Bro* itL Lea^s, SO^ S 
Rep. U9« 2 Inst 483. Moor^ pi. 133. Popb. 178.) S^a 
the remarks oh this, ante, page . and Lord Kanafi^ld'i 
observation on this bead* 

(d)3 Borr. 1806. 

(e) Sec* 2M. 

</)CobLitt.308.a, 

fe) Co^Toitt. 3S0. Dy. 104. 2 Roll Abr. 572* 4 Rep* 

135. a. 8 Rep* 4S* 
{h) Per Lord ManafieU, 3 B«rr* 1806* 



* 
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surrender. 

?• From a misstatement of the case of 
Lloyd V. liregory5(i) it was long supposed 
that a surrender by an iiifant was absolutely 
void. But in truth, a new lease on which the 
surrender was to have operated, turniig out 
in that case to be absolutely void, the cause, 
ground, and condition of the surrender failed, 
' the-case was at an end, the old lease continu- 
ed, and the surrefnder never came in ques- 

AfteI^vards Lord Mansfield decided in 
Zouch v: Parsons,0 that the surrender ot m 
rinfiintis only voidiable. HiJ? words areflipse : 

« ! know of no judgment upon the ground 

^tiiat siich a'surrender is void. Most undoubt- 

cdly, the ofAer party cannot say so. If an infant 

were to surrender an unprofitable lease, and 

after aeoeptance the- premises should he bairnt, 

overflowed, or otherwise destroyed, the lessor 

never would say the surrender was void. 

There is rio in^rice ivbere thte o*A*r parl^ 

•^to a deed can object, on account of infancy ; 

'consequently the infant may let the surrender 

(i) As iii Cro. Car. 502. S Roll. Abr. ^24. Faits L pi. 6. 
495. Surrender, F. pi. 7. 1 Roll. Abr. 728 ; the true re- 
port is in Sir tV. Jo^nes, 405. 
^Xfe) Sir W. Jones, 406. 
(0 3 Biirr. 1806, 7. where his Lordship asserts that the 
" comparison between an infant and a lunatic (3 Mod. 3ia 
Thompson ». Leach) is notjusu 
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stand, or aroid it ; i/^hich proves it to be void'^ 
able only. ' If a new case should arise, where 
k would be more beneficial to the infant that 
the deed should be considered as void : if he 
niight incur a forfeiture, to be subject to dama* 
ges, or a breach of trust in respect to' a third 
person unless it were deemed void, the very 
principle of the privileges and disabilities at^ 
tached to infants would warrant an exceptioii 
in such case to the generaj; rule.'' 

ft 

S. We have I^ord Cokeys authority, that a* 
exchange of land made by an infant js only 
voidable ;(m) because the occupation of the 
bnd taken in exchange, is tantamount to li* 
very, and also in respect to the recompenses 

JFSne, Recmertfy Statute^ Recognizance. 

9. It has always been held too, that judicial 

acts of the infant, such ^AFine^n) Reeavery,(o) 

' ^ ' ■ .''■■■•. 

(m) Co. LitU61*b« , 

(n) 2 Rep. ^. a. 10 Rep. 42. b. 1 Roll. Abr- 730; 
Dy. 220. 

(o) 2 IqsU 483. and if he comes in as vouchee by guar- 
diao, be shall be bound by it. Cro. Car. ZQl. Hob. 197* 
1 Roll. Abr. 731. 751,752. Jon^ 318. Godb. 161. 1 Leon. 
Sll. 1 Sid. 321. Cro. £1. 471, 2. Contra, 10 Rep. 4S. a. 
the king upon petition may admit an infant to suffer a va* 
lid recovery by his guardian. 1 Ver. 461. Ley. 83. CQin« 
Dig. Enf. B. 2. Salk. 567. 
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Statute^ Recognizance^{p) are billy Toi«|aM^ 
and that (on account of the solemnity wifir 
which they are accompanied^ in a mimnef 
much ifaore limited(^) than other acts. 

An infantas sealing advantageous marriag«r 
ttrtibles jointly with his father, was held not 
sufficient to declare the uses of a fine and re- 
covery, in which after age he johied wltti hfe 
lather.(r) 

Upon the whole, we may, from the autho- 
rities before us, come to the following con- 
clusions : 

That, with few, or no exceptions, those acts 
or deeds of an infant which operate or take 
effect from Iwery are not void, but only Toiit 
able; 

But it does not appear, that therefore all 
acts ar^ void, which do not^ (or because they 
do not) take effect from livery ; on the con- 
trary, many such acts appear to be also only 
voidable ; 

That all acts or deeds which are benejkial 
to the infant, are at most only voidable, by rea- 
son of the general exemptions attached to in- 
lancy ; 

But it does not appear, that therefore all 
acts or deeds which are apparently or real- 
ly u'haftended wifh benefit to the infant, or 
fcVen detrimental to hitn, are for that reason 

i]^ 10 Rep. 4S. ar. Bend. pi. IM. 
(^) See Chap. Hi. post. 

(r) 8 P. Wms. S06. Nigkfingale v. Earl Ferrers. Vjie 
Hales 9. Risley, 3 Keb. 526. 759^ 818. 



M^fibMlii^ely V4xiil ; on the oontrAi'y, mftny 
tpefo m\& or deeds appear also to be only 
i^idfibk. . 

The only safe. criterion then, by which we 
€pn ^eacertain whether the, act of an infant be 
ymA ior Yoidable, is this^ 
. That acti whicU are capable of being legally 
wtifiedy are voidable only : acts which are in- 
capable (f being legally ratified^ absolutely void, 

(3y l^al ratification, is meant, that the act 
Si^osed to constitute such ratification should 
be held a valid act, only by reference to the 
{Hf^aceding act intended to be ratified ; 

If the act supposed to constitute such ratifi* 
eation be not validated by reference to some 
antecedent, it becomes, not an act of ratifica* 
lion, bttt Sk new, Independent, and substaiUive 
acti(} 

The <»uterion given appears at first sight a 
little like ^ petitin principiij or begging of the. 
question ; and perhaps might be so, if the 
doctrine of cmstderations were not well and 
clearly estabUshed, or at least much better 
defined, than that of an infant's privileges and 
disabilities. An example or two will dearly 
shew its general ap{^cability. 

The crilerion, as drawn from the doctrine of 
considerations^ is co-extensive with that doc 
trine, and enibraces not only the considera- 
tions arising from the possibility of detriment 
to another ; let us therefore put an instance 
of the latter description, as afibrding the stron- 
gest proof of the accuracy of this rule. 
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An iofittit enten ioto a bond or imntedly 
note 88 a security for a third person^ and after 
age promises to pay the obligee a part of the 
whole of the sam whidi may ha^e become 
due on sudi instrument ; it is dear, Aat on 
sudi a promise tlie money maybe recovered r 
{$) the law then recogmzes the vafi^Kty of flie 
transaction ; but it can only do so by a reiation 
to the preceding act, tIz. the ^ving the seen^ 
rity — had that act never existed, or hadit been 
voul in Itfw, (which is the same as if it had 
never existed) the promise after age woul^ 
have been a 8ul)stantive and independent pro-* 
mise, unsupported by any consideradon, and 
so incapable as << nudum pactum'' of becom- 
ing the subject of an action. 

The act of the infiint then, though not ab- 
solutely binding on him, was, at a proper 
time, legally capaMe of ratification, and con* 
sequently only voidable. 

Now if the infant had given a bond to in- 
duce a female to live in prostitution with him, 
(<) and after age had promised to pay the sum 

{s) Cockshtot 9« Beiiett, 3 Tr. 7€6. Per Ashhufst, J. 
3 Str. 69a 1 lA. Raymd. 3d9. post, c. v. s. 1. 

(/) This act would be Equally void for a person of full 
age ; iiideed, the aos which are void by reason of infancy 
alone, seem reducible to five. Account stated, warrant of 
attorney, will of lands, feoffment to guardians, (or acts fall- 
ing under the same objection. as that,) and release of debt^ 
by infant executor. The ground on which these acts 
hive severally been Considered void, are discussed, ante, p. 
19. The rule here laid down is merely intended ta furnish 




fcftlit b«ftn recoSw^Aib©^ action. , 
^,tl?|ief£U«tta<^ bQing absoli^ely void, the Mr 
cond could opt Jtit^ iie|eiye4 to it legally. Im 
^^^e(|«Qqfpd being an independent sub- 
stfA^) ^U (Wa& io this instance .witbout 
4^fl44^r^i^i £ind do niQt i^inding. The firet 
.^pf^.lJ^f«f<9nei^ w infapaU« of legal eonfir- 
^Q^tlon^ ;«^ consequent! J absolutely void. 

. ThB^,too,. wh^re a w^aFrant of attorney m 
^ven by an infant, from the very nature of 
the act, a repetition of it at full age, is a new, 
iadependent, and substantive act, requiring 
no reference to the prececiyii)^ act, and per^ 
formed on sufficient ^oi^ideration to stand 
by itself. 

The same reasoning applies to ati account 
atated : and as it is clear, that peither a war- 
rant of attorney given, nor an account stated 
by an infant, can form a consideration for any 
act after age, they are inc^able of ratifica- 
tion, and therefore void. 

So, a will of lands made by an infant, if 
published after age, bears a new date, and be- 
comes altogether a new instrument, the time 
of publication only being material, and not 
the time of transcription. 

It foUows too, from the rule laid down, 
that acts which are capable of ratification, and 
therefore only voidable, become void when 
deprived of that capability. 

a criterion by which voidable acts may be distinguished 
from vend ; but it does not always constitute the ground pf 
their being Void, or voidable* 
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Thus a party of fiiU age is generally allowed 
to confirm a feoffment, made by him wbem 
an infant : the feoffment of an infant, ttiere- 
fore, is in general only voidable. 

But on account of the obvious consequen* 
ces to which such a permission might lead, a 
party of full age is not permitted to confirm 
a feoffment made by him while an infant, to 
his guardian : the fedffment, therefore, of an 
in&nt to his giiardian is absolutely void. 
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Bilwh^ at wiiat Tinieyand in what Manner^ 
/ Voidable Acts are to be Avoided. 

- - *^ I 

1 

The privilege c6njferred by LaTv on Infancy, 
id a ^ei'sonal privilege, of which no one can[ 
take advantage but the infant himself ; ancl 
therefore, though the Contract or deed of an 
infant be voidable, yet it is binding on a per* 
soil of full age.(tf) The indulgence whicht 
tb6 law allows infants, to secure them from 
ihe ttmd and itnp6sition of others, can onlfy" 
be intended for their benefit, and is not fo be 
taken advantage of by persons of riper years, 
vtfiO are prestiin^d to act with sufficient pru- 
dence : were it otherwise, this privilege, in- 
stead of being a protection to the infant, might, 
in many cases, turn greatly to his detri- 
mcnt(i) 

(a) r Mod. 25. Leach's edition, (tLe fifth,) where aU 
the authorities on this point are collected in the margin* 

AltkRICAl^ CUSBS. 

(1) A mitiot* beii^g po^essed of a proiiiissoi'y note pay* 
aiblb to h^dHeif^ and liot negotiable, exchanged it with' A. 
tot ^ V^iktth' that waist worthliess. The next day he ten- 
(h»*^d Ih^ wateh tb A. and demanded the note, to neithei^ 
of Which A. acceded^ The liialcer of the notebdng in-' 
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Therefore, where an infant brought an ac- 
tion on a contract for the sale of some grass^ 
the defendant was not permitted to arrest 
Judgment, on the ground that the plaintiff, be- 
ing an in&nt, the defendant was not bound 
by his agreement. (6) So on a promise to an 
infant to do such an act, in consideration that 
the infant promisedjto pay such a sum, in « as- 
sumpsif' by the infant, he had judgraeht, 
though the money was not paid; for the 
Court held that the infant's promise was only 
voidable at his own election, and not at tlie 
election of him to whom it was made.(c) 

If a man of full age, and a female of fifteen,, 
promise to intermarry, and after request by 
her he marries another woman^ an action oh 
the case lies against him for the violation of 
the contract ^ for, although it was objected 
that this was ««^ nudum pactum,^' and not reci- 
procal, as the man could not compel her, while 
an infant, to perform her promise ; yet, being 
voidable as to herself only, as she finds it for 

(h) Smith t?. Bdwin, 1 Mod. 25. ' 

(c) 1 Keb, !• 1 Sid. 41. Forester's case. 

AMERICAN CASES. 

formed ot the transaction, and receiving a discharge from 
the minor's father, gave a new note for the debt. A. 
afterws^rds passed the note to B. assuring him it wouMbe 
paid* B. sued the maker of the note in the name of the 
minor, 4Lhe original promisee, and the court held that the 
note was void from the rescinding of the contract by the 
minor. — Willis v. Tzoambly in Errovy 13 Mass* Rep. 104* 
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her benefit, it shidl bind bim, bong of full 
age.(rf) 

t An iiifai^t set forth in aa action of cove- 
nant, that she bad covenanted to serve the 
. defendant seven years, and that the defendant 
had cove^nanted to teach her to sing and to 
dance, and to find meat, drink, washing and 
lodging, but that the defendant, within the 
time, turned, her out of the house, and did not 
teach her to sing and dance. It was object- 
ed, in arrest of judgment, that the covenants 
being reciprocal, and the infant not bound by 
her cov'cnant, neither could the mistress be by 
hers. But tiie Court heJd^ that though the 
contract might be avoided as to the infaint,yet 
it bound her mistress, who was of full age.(e) 
' For the same reasons it seems agreed, as a 
general rule5(/) that none but the infant him- 
self, or his representatives, privies in blood, 
can avoid a voidabie(^) conveyance made by 
the infant. • 

(d) 2 Str. 937. Holt and Ward. 

(f) 1 Sid. 446. 2 K^b. 623. Farneham v. Atkins ; if am 
infant exchanges with another^ and the other enters, the 

' infant may have an assise. — 18 E. 4.2* 1 Holl. Abr. TSOn 
(/) 8 Rep. 42. b. Whittinghaui'S case^ : 

(g) For of a conveyance absolutely raid, all persons in- 
terested may take advantage, as of the infantas feoffment 
h/ attorney ; which, being void, the land will, if the infant 
die without heirs, come to the lord by escheat. (Whit- 
tingham's case, sub finem.) So, if tenant in tail with- 
in age, come in as a vouchee by attorney^ in a common re» 
covery, he, in remainder, may assign this for error. (1 
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Ill9r«fiN«, tf an M&nt seised in fee, ntkn 
a feoflfmeot, and die, his heir may enter : aa4 
if seised In tail nude^ he inidce a feoffment, 
^nd dieb bis son, beiing heir general mk 
9P^fi|aj, niay enter,(A) If the infant be at# 
t^ted of felony, after the feo^nient, the kf 
flio is ibiven to his formedon ; for 14s entry 
IP not lawful in respect of his estate only, hvt 
of bfs blood, which is corrui]rfied.(i) 

Aq4 if Bttch in&nt tenant in tail, ha^e no 
SQi^l^Vtonly d^iighterS) his brother, be^g 
specie) Mr ^^per fbrraan doni,'^ made to his 
^ther, i^ay avoid the feoffment, because he 
is privy in blood, and (las the land oniy by 
desc©9t(A:) 

But this privilege of avpidancei, fKtt^ehed t$ 
the iofunt and his privies in blooc^ is only co- 
e:)(teqi|ive with ^ in&nt's estate : therefore^ 

If on in&nt be tenant in tail, and makes a 
feoffment in fee, and dios without issue, his 
collateral heir cannot enter to avoid this feoff- 
ment: for, although by Ids feoffment he gave 
fee-simple, yet whbn he died without bsue, 
nothing descended to the heir, in respect of 
which he could enter. So, if lands be given 
to one, and the heirs female of his body, and 
he has issue a son, and makes a feoffment in 

RoH Ahr. 765. Bridg. 75. 1 Roll. Rep. 301. Cro. El. 
73S. Palm. Ids. Allen 75.) 

(A) 8 Rep. 43. b. 4S. a. 

{%) Ca Ldtt 337. a. it) Whktingham's case, S Rep. 43. 
and Bakner 354. it is said the issue may enter. 

(A^.BRep.43. 
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fee, m^ ^9% wittua &gt^ withoiirt issue femftle, 
fli«don ahall not enter in this case for the in<- 
^Hiey, becauise no right descended to hin>. 
HOiii an in&nt be tenant ^'pur auter vie,^' 
and makes a feolfment in fee, and '' cestuy 
qai^ ^ej^^ dies, the in&nt, or his hair, shall 
oeTer enter upon the feoffee, but be in i^ever- 
sftoa or remainder.(/) 

And privies in estate shall not take ad- 
Tantftge of the act of an in&nt : therefore, 

if donee Ui tail, within age, make a feoff- 
ment in £9e, and die without issue, the do- 
nor shall not enter,(m) because there was 
imvity betwei^n tham only in estate, and 
no right qf entry accrued to the donor by the 
death of the donee. So, if two joint tenants 
be in fee, within age, and one makes a feofir 
ipent in fee of bis moiety, and dies, the survi- 
wpeannot enter, by reascm of the in&ncy of 
his coni^anion ; for, by his feoffment, the 
jointure was served, so long as the feoffment 
remains in force ; and therefore, in such case, 
the heir of the feoffer shall have " dum fuit 



(/) 9Re|),43. 

fm) Ibid. — In Palmer 254. Doddridge, J. thought the 
donor might enter, because he could not bring a ^ forme- 
don," and therefore without entry, would have na remedy. 

But it does not appear why, in such case, the .donor 
should not bring his ^^formedon/' If he could not bring 
it, because or while the feoffment of the infant was voida- 
ble ; yet there seenxs to be no reason why he should not 
bring it ; when, by the death of the infant without issue^ 
the tortious feoffment was confirmed, or at least past 
avoidance. 
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infra setatem/^ or shall enter into the moiety : 
but if two joint tenants be within age, aiid 
they join in a feoffment, in such case, a joint 
right remains in them ; and therefore, if oiie 
dies, the right shall survive ; the survivor 
shall have the right of the land as from the 
first feoffer ; and may enter, in respect of the 
right accrued to him.(/i) 

If an infant seised in right of his wife, make 
a feotfment and die, his heir cannot enter be- 
cause no right descends to him ; but inas- 
much as the baron, if he had lived, might 
have entered in right of his wife only^ and iiot 
in respect of any right which he himself Imd ; 
the wife, (even before the 88 H. 8. c. 28.) 
might, in such case, have entered in her o'wn 
right.(n) 

But if the feme, beiog only tenant in tail, 
the baron within age, had made a gift in tail to 
another, by which the baron gained a hew re- 
version in fee, and died ; the wife might en- 
ter, or the heir of the baron, who had a hew 
reversion descended to him. But if the heir 
entered, as it could only be to defeat the tall 
given by the infant, his estate vanished ; and 
by operation of law, the ferae was immediate- 
ly seised of her old estate.(w) 
^ If there be a tenant for life, remainder to an 
infant in fee, and they two join in a fine, the 
infant may reverse the fine as to himself, but 
it shall stand good as to the tenant for life ; 
for the privilege gf the infant shall not ren- 

(n) 8 Rep. 43. Lit. s. 634. 
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^der tlie act of the tenant for Kfe, whd ivas ctf 
full age, ineffectuaL(^) 

ftiyiesinlaw, as the lord by escheat,* are 
equally incapable as privies in estate, of avoid- 
ing a conveyance made by an infant ; there- 
fore, 

. If an infant make a feoffment, and die with- 
out iieir, the lord shall not avoid it. (r) 

The heir dr executor, sued on the infant's 
bond, may avoid it by pleading the infancy of 
the obligor. The lieir is privy in blood, and 
the executor stands exactly in his testator's 
place ; and both avoid the instrument in re- 
spect of the estate transmitted. 



Conveyance^ and other matters oj Record^-- 
Fine- — Recovery — Statute— ^Recognizance. 

2. As to the time and manner of avoiding 
voidable acts, we must ol)serve, that the in- 
fant's privilege of avoiding acts performed 
with judicial solemnity, and constituting mat- 
ters pf record, (as fines recoveries, statutes, 
recognizances.) is much more limited than hb 
privilege of avoiding matters " en pais," as 
they are called ; or acts nqt judicial 

The former, therefore, can only be avoided 
by the infant himself, and during his minori- 

.(?) 1 Leon. 115. 317. 2 Sid. 5fn 2 Jon. 182. 3 Burr. 
1802.. 

(r) 8 Rep. 44. But in this case, it appearing tliat the 
feoffinent of the infant was made by atlomq/^ and -so abso* 
lutely void^ the court resolved that the land should escheat* 
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though the ju(^ ovght itvt' t» aimit 'th« MiS 
iHHMvfcidgnieiM df mm Wfdisr Mb iliftMHtf | 
yet, ha^^iif aiic& f«eoi'cKd>M8 tgreftikiiMii, ii# 
the judgment of the Court, it shall foi«MCK* 
i^d }»m amd 4ii8 T«t)ri»etilatiiv6S|, ttnlete he 
VMaa» 'tA duiiog'fais tnlfioHtf ; thatthb €kmrt; 
V ittspectito, 'jmy detbriolno h)« ag($t(^ 
And Hm) ioitiit CM ooty twc^fliies and^iNslib- 
taiies <1^ wrk o# oit»r, that> the cjiMldVi^-MIQ^ 
litt ¥fWMIIicl ifith tho same 8ol6miiii^ • that 'i? 
wa^ttiHered iiito.(#) f 

l%erefolre, if an inftiM^uifer ftootninoA Re- 
covery, in wMeh he oomes iit a« a Touches AW 
lus proper perBon,(u) thoHgh thib efadlt not hind * 
iHin ', but that he may in a writ of error atkiKI'' 
it because it is error ;(3^ yet, at his foH age, 

(s) Co. LU. 380. Moor, 76. 2 RqU. Abr. IS. S^Ipst.. 
4t3. 3 Bulstr. 320. ]2 Rep. 122. Yel. 155. . 3 ||0d*; 
339. But if, after inspection and pisoof, he dies before,tlie , 
fine IS reTersed, the heir may reverse it ; for the c<^t, 
having recorded the nonage of the conusor, ought to va- 
cate his contract. Co. Lit. 380. Moor, 884. Keswick's 
caMe. 

(0 Co. Lit. 380. 2 Inst. 483. 1 Roll. Abr. 731 1?45. 
2 Roll. Abr. 39*. 10 Rep. 43. a. Cro. El. 47r. Cro. 
Can 307. Hob. 196. 2 Bulstr. 3£»5. ) Lev; 142. 2 
Sawd. 94. Tern. 461. 3Salk. 567. 

(u) See post, chap. 5. * 

(a?) 1 Roll. Abr. 742. Styl. 340. But if an infant ap- 
pear ly attorney^ and suffer a recovery, it may, for this er- 
rcw, be reversed after* the infant comes of age ; because it 
shall be tried, by the country, \¥hetBier the warrant of at- 
tonoey was given under age or not ; and not be tried by 



^ke ieaiuiot. enter into the land, and avoid it by 
^ntry, before he has reversed it by a writ of 
error ; for judgments are not to be sofoveirted 
b^ matter ^ &k pais,'' without matter of re- 
ward. 

i But If a feme covert, being under age, le- 
vies a fine which she afterwards wishes to 
.F^yerse, she may be brought into Court by 
^, Ilabeas Corpus,'' in order to her inspection ; 
mid it seemsithe fine maybe set aside on mo« 
tion, for the husband may not be willing, nor 
permit her to proceed by writ of error.(y) 
. , And if an infant brings a writ of error to 
. reverse a fine for his nonage, and his nonage, 
,i^r inspection, is recorded by the .Court, but 
before ^e flpe reversed, he levies another 
fine to another, this second fine shall hinder 
him from reversing the first ; because the 
second, having entirely barred him of any 
.right to the land, must also deprive him of 
^all remedies which would restore him to the 
.land.(^) 

It is laid down too in ]yoor,(a) that if an 
infant levy a fine, and the conusee reader to 
<him, either, for life, or in tail, that the in&nt 
shall have no writ of error to avoid this fine ; 
because the reversal of the fine being only to 

> inspection of the court, like the fact of nonage. 1 Lev. 
143. 2 Mod. 909. 1 Sid. 331. 
. (y).2 Vent. 30. 1 Mod. 246. 3 Lev. 36. 

(z) 1 Roll. Abr. 788. sed quaere ; unless the second fine 
were levied after age« 
(a) Moor, 74. 

9 
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rkHarb Uni to tbe liiiid he pati!tA ytiih by tile 
fide) it wonM be fraiHess to give htfti ft tvrtt 
of error, siiioe be cofdd not tbereirjr be re- 
8tDi^ to the land which the reryftie tte 
would endeavour to reverse, had before ghrtft. 
Sfed qunre $ for the dbjeet of the reteraal erf 
tiie fihe must be to restore htm to the same 
estate iii the lahd, as WeHts to the land itself. 

But where an infiint acknowledged a ftne, 
and the oonliteei oniittin|$ to have tbe flue 
engroi^M until he came of age, in order to 
prevent hiin from blunging a writ df error, 
the Ooui% ilpon view of the conusance pro- 
doced by the mfiint^ and Upon his prayer to 
be inspected, and his age examined, recONkd 
i^ nonage^tb give him "die ben^tof his 
writ of ert*ort, whtdi he must o^erwiae lose, 
hii nonagii detei*mifting belbre the aeiit 
term;(6) 

The infant can evdd a Matdte br ficogid. 
atoce only by « atidha qtierela,^ during Ills 
minority ^(c) for these contracts being enter- 
ed into utader the inspectimt.of ^e lodge, 
who is supposed to do t^ht, the in&nt can- 
not aver Ms privilege, bnt fnust IrevetiM Uieai 
by a judgment of a sujuerior eourt} whi^ 
by inspecdob, hath tbe means to determine 

<b) Moor, 189. Cto, J«t. S80, K 
<c) Moor, pi. 306. 3 Insu 41BS. GYS. Cd. Lit. SM. 
Keil. 10. 10 Rep. 43. a^ Dy. ^3. Fv N. B. 105. Doy. 
1€. Cro. Jac. 6. 3 Roll. Abr^ 57. 9 3loUb>. aE90. 3 
Mod. 339. The infant may bring an ^ andKta querck," to 
avoid a statute, although it be not certified or retariked ia 
'^ny court And. 338. 3 BulaEr. 307. 



viMllier IbA inlBriQr Jiiiisdialioii hm done 
ngbtor ttQ. 

If Af iwing witiHR nge^ bBconM bail £ar B. 
•Bd After tm ^ ficl F«.^' and '' NM'' return- 
^ jHil^DiieBt Is j^ven agatnsl; A. he may avoid 
fte refi^goiauiii^ bfr ^.audita quemla;" and 
4ie jadgniont ttpoQ tb« recogiiizaMfie abaU be 
avoldQd of con8ei|tteaiw.(42) Where ao in* 
ftiit baU, taken ia executiQQ, Jwwight an ^ att« 
(fita 4)iiei»la»^' and moFied to be inapeeted, 
the Court, as a matter discretioiriarjr, refiiaed 
to admit him to bail until be i^rrpboraited his 
allegation by the oaths of witnesses ; which 
he, having done, and tbi& ecpf of the register 
where he was bom being produced, he was 
dischai^Bd : if he had brought bis ^ audita 
querdb,'^ before he was taken In execution, 
he must haveliad a supersedeas of 6ourse.(«) 

Itot i£ an iB&nt brii^ ^ audita qu^^%la,^' to 
reyerse a reoogffisanee, and the judges, upon 
inspectwn, Atid him v^hin age, acyudge the 
recogtdz^ce avoided, and discharge the in- 
fimt; imd the eonusee afterwards reverses 
die jtt%ment in the ^ audita querela," for er- 
ror ; tbe infiint, after Ms full age, shall liave 
no new ^audita qu^rda" to vacate the recog- 
nizance, though it QQCe appeared to the judg- 
es that he was withiii age wheii he entered 

(d) Yelv. 155. Cro. Jae. 646. Co. Ent. 87, 88* 

(e) Carth* 378* LIpyd v. Eagle, where a judgment 
kas i>eea fraudulently signed against an infant, it seems 
his remedy is by action of deceit against the attorney^ 
x^^her than by *' audita querela.^ Cro«Jac«6$4« .-. 
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into the cxmtnxX ; and the reason ia, beoawie 
the party, in no case, after his fidl age, am 
set aside the statute or recognizanee.(/) 

And if an infant bargain, and seU Ins lands 
by deed,i indented and enrolled, yet may he, 
at any time, avoid the bargain and sale, bjr 
pleading nonage ; for, notwithstanding the S7 
H. 8. c. 16. makes the enrolment in a cmHt 
of record necessary to compete the convey^ 
aince, yet the bargainee claims by the deed al 
common law, which was, and stQl is, defeasft- 
ble by nonage.(sr) 

Fkoffmerds. 

If an infant make a feoffment, he nmy avo^ 
it by entry, either within age, or at full age $ 
and if he dies, his heir may enter or have ft 
'*dum fuit infra »tatem/' The feoffment 
being a conveyance performed with much 
greater solemnity than any oHier, the in&nt 
cannot, as in the case of a )ease,(/i) surren- 
der, grant, i$c(i) have an assize, or bring 
trespass, before he has avoided the feoffment 
by entry ;(k) for it is to be presumed, in &* 

(/) 1 And. 25. 228. N. Bendl. 80. pi. 1 23. Dy. 232. 
pi. 9. Moor, 75. 460. 2 Aud. 158. 10 Rep. 43. a* Noj. 
ie. Yelv. 08. 2Bulstr.320. F. N. B. 106. 

(g) 2 Inst. 673. 

(h) 18 E. 4. 2. 

(i) Cro. Car. 103. 2 Roll. Abr. 128. Show P. cases, 
153. Carth.436. , 

(k) Bro. lit. Disseisin, 63. Secus, if the- feoifinent were 
jmade by attorney. 
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wor of &a6k a Bolemiiitf^ that ^ aBsembly 
of the pais then present, would have preveiti^ 
ed it if they had perceived hk nonage $ and 
therefore tibe feoffment shall continue until 
defeiB^d by eiMry, wtiidi is an act erf* equal 
notoriety. 

But though the infiauit may avoid his feoff- 
ment by entry, duiing his nonage, yet he can* 
not have a ^^ dttm fuit infra »tatem'' till he 
Gomes to his tull i^e ; for he is allowed to 
enter, that he may save to himself the profit 
in the mean time, though such entry, being 
the act of an infant, seems to be as voidable 
at full i^e, as his feoffment :(/) but if he were 
to recover in a writ of ^^dum fuit infra »ta< 
tem,'r the judgment would bind his ele^on, 
and'therefore it can only be brought when fae 
comes of full age.(m) 

If husband and wife are both within age, 
and they, by indenture, join in a feoffmeuit, 
and the husband dies, the wife may enter, or 
have a ^^ dum fuit infra »tatem.'?(») But if 
she were of full age, she shall not have a 
'^dum fuit infra setatem*' for the nonage of 
her husband, though they be but one person 
in law ;(n) obiter, if she were within, and the 
husband of full age.(o) 

{I) And consequently the feoffment still continues ca- 
pable of confirmation at full age, notwithstanding such 
entry. 3 Burr. 1794, 

(m) F. N. B. 192« Show. P. cases, 153. 3 Burr. 1808. 

(n) Co. Litt. 337. F. N. B. 192. 

(o) Com. Dig. Enf. c. 4. 



If two joint tMUkntttbongvldiiD age, mdw 
X feoffment, thmi^ they may join on an en^ 
try or a writ of right, mA though the sorn. 
Tor, if one <fie, may a¥<Nd the feoffment, 1^ 
elthar of those two methods, yet they eaattot 
join in a " dum fuit infra 8Btatem."(/^ 

Com>e^neet in PaU. 

S. As to fdl other coDvej^aeces in pais, 
(except fe^ffioentSy) whether id fee, tall, fm 
P£b>{^ or yearB,(r) it seeniB the iipfoiit, or Im 
repire9e<itative,(i) may ayoid th«ra bf tres* 
pass, assize, or entry, within or after i^ ; or 
by ^' dqm fuit infra mW»vih^y Aft^r age, or 
deaHi within t^tp^iq) ftud this ^ dum fwt infra 
iHatem^^ lies in the per^ in the per Ofulwij or 
in the post.(t) ' 

A surrender of a copyhold est9Jt^(ii) may 
be avoided in like manner* 

If the heir, within age, assign to the wife 
more land in dower than she ought to have, 

(p) Co. Ut. 337. F. N. B. t92. Because, (^ays Lord 
Coke,) the nonage of one, if not the nonage of the other, 
by which is meant that infant joint tenants cannot have a 
writ correspondmg to the '^ dum fuit infra aetaterai^ of an 
ordinary party, because the verb in the writ cannot be 
changed from singular iato plur^L 

(q) Vide ante, p. 

(r) Com. Dig, Enf. C. 4, 5. F. N, B. 192. Qro. C^r. 
103. 1 Roll. Abr. 730. Shaw. P. casQSy.153. Carth. 436. 

(«) 18E. 4. 2. 

(0 F. N. B. 192. 

(u) Cro. El. 90. 1 Leon. 95. Cro. Car. 103. 
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iHi^Miiisctf shaU b4te n writ vf iUliii«ftMii«^ 
ment of dower^ tt fidl a^, by tht cMniMk 
kwj no, if alter Midi ftsdignmeiit, ^« iieir 
dte, hte hdr «b«K have Mdh writ to r«iM^ the 
assignm«at<») And ff the heir, wMiiit age, 
before the guardian enters, assigns too much 
in dower, the guardian shall have a writ of 
admeasurement of dower, by the statute of 
W. s, c. 7. though the heir, in whose time 
the assignment of too much was by the guar- 
dian, cannot have such writ till his full age ; 
because, till then, the interest of the guardian 
oontinues.(^) 

Deeds in general. 

4. Obligations, and deeds in general, may 
be avoided at any time, by pleading nonage ; 
(z) but it must be specially pleaded, and can- 
not be given in evidence under the general 
<<non est factum ;'K2^) because these deeds 
have an operation from the delivery.(a) 

Pard Agreements. 

6. Parol agreements, or contracts, may be 
avoided within or after age^ by pleading the 
general issue, <'non assumpsit,'' and giving 
infancy in evidence under it.(&) Infancy may 

(x) F. N. B. 148. Co. Lit. 39. 3 Inst. 367. 

(y) 3 Inst. 307. 

(2) Com. Dig« Siif. C» L 1 Salk. 379. Ante, chap. 3. 

(a) 3 Bum laOft. 

(b) 3 het^ 144* 1 JMk«97». See tkie reason ante, 
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also be ispecially pleadedfo) in this aeticoi ; 
.«nd . payment of money into court will* not 
preclude a defendant front availing himself 
of nQnfige,(d) because Uie money may have 
been paid into court for necessaries. 

k 

(c)2Lcv. 144, Sclw. Ni. Pri. 1S7. 
((J) 2 Esp. N. P, C. 481. a. 
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Of the Confirmation of Voidable Acts. 




f be act of an infant is apparently for 
Irts' advantage, a very sDght admission, after 
he comes of age, will eiiiire as a confirmation 
of such act i and this, for the plain reason 
that the privileges attached to infancy being 
intended as a general protection or shield^ 
ghali not operate as a weapon, enabling indh 
Vidtials capriciously to attack the interest of 
othef^, or procure to theni^elves unfair ad^ 
vantages, (a) 

Thus, the purchase of an infant being only 
voidable, vests the freehold in hfm, until he 
disagrees thereto ; and his continuing in'pos« 
session afler full age, is an actual confirmation 
of the purcliase.(*) (1) 

(a) It is precisely oa the same principle that a party^ 
having it in his power to plead the Statute of Limitations 
to a debt, loses that privilege by the slightest acknowledge 
mentof the charge. 1 S^lki 29. 4- East. 599- 

(6> Co. Lit. 2. b. 2 VeM.' 20S; 

» . . . . . - ■ • • . 

AMERICAN CASES. 

(i) Where an infant made a mortgage of his lands, and 
after coming of full age, conveyed the same land subject 
to the mortgage, this second deed was holden to confirm , 
and make good the mortgage. Boston Bank v« Chamber' 
hmetah ib'Mass. Rq). 2^0i 

10 



H taw €f [Chap-I^* 

S09 if he make an exdiaoge of laoda^ and 
continue in possession after age, he phall b^ 
beunjd by it.(c) 

An infant takes a lease for years^ renderiii^ 
rent which is in arrear for several years, and 
after age he continues the occupation of the 
land : tiiis makes the lease good and uhavoidr 
able, and by consequence, the lessee charge^ 
able with all the arrears incurred during hi* 
minority : for though at full jage he , might 
hare departed from his. bargain, and thereby 
have avoided payment of the arrears which 
the lessor suffered to incur during his minori- 
ty^ yet his .continuance in possession after full 
jige, ratifies and affirms the contract ab init^^ 
and 80 gives remedy for the arrears of rent in- 
curred from the time of the contract made. (4) 

So, a^n infant having made a lease for years, 
and having at full age said to the lessee, '^ God 
give you joy of it ;" this was holden by Mead 
a good confirmation of the lease |(6f) being a 

(c) 2 Vera. 225. Co. Lit. 51. a. • 
((2) Cro. Jac. 320. Godb. 12a 2Bu]$tr» 69, 1 J^M 
Abr. 731. 

(e) 4 Leon. 4. • 
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AMERICAN CASES. 

A deed of conveyaDce of land being Qiade to an infant, 
a mortgage of the «ame being made at the same time by 
tjbe infant to the grantor, it is an affirmance of the contract 
Jf the infant continues in possession after he arrives at full 
aige or if without actual possession he bargains and sells 
the same land to a stranger. Huhbardand aL v. Cum^ 
mngs. Vol* 1 Mq/ne ReporUj 11 Robtrls v. Wiggin, 1. 
Jfew Hampshtrt Rep. 73. . 
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* 

osatd compliment td ejtpresd assent and ap« 
jjirobatton of what is done. 

A mother, as guardian to her children, who 
#ere all infants, granted a building leade of a 
jitt of their estate for 41 years ; het* ddefift 
i^Q, about nineteen years of agie, joined with 
ntt in making the lease, and covenanted that 
ttte lessee shouM have qiiiet enjoyment, and 
Ihat the rest of the children, when of age, 
iibotild confirm the lease : the children all ar- 
rived at age, and accepted the rent under this 
lease, after the youngest came of age : they 
i^tn brought their ejectment against the les<- 
^ee, who thereupon filed his blU in the Court 
of Chancery, to hare the lease estabfished, 
#hith l^drd Hardwicke decreed upon the 
^onridofthe accei^anceofrentaftetfiill age 
of all the parties.(/) 

^' There is one case, in which an in&nt hay- 
ing sold a term for years, and received ?part 
of the money after he came of age, was allow- 
ed notwithstanding to avoid the grant : be- 
cause the contract was considered absolutely 
void, and so incapable of ratification«(g) It 
appears, however, from the current of author- 
itres,(;ft) that such a contract is only voidab^ 

(/) Smith V. Lowe, 1 Atk* 489. 

(g) Dais. 64. 

(h) Chap. 2. supra. If the infant hii brought (wittei 
or after age) an action of debt against the purchaser, the 
latter could not have pleaded the vendor's nonage. (18 £• . 
4. 2. ante,) such an action brought after age would 
clearly have been to affirmfluice of lh« sale; which coa14i 



ao!^ pot YQi4 5 if so t^^ oply rej^mi fTCWCl 
of the decision is entire][y t^kep #w^. J^^d 
it h^ I}een rulf^d in phaijceiy, thai if AT) Im^nf 
inake an ^reepient, ?tn4 r^ipeiye \nfl^^s% mi^ 
^er itjj after he coipes of nge^ he ^h^ Ije jbound 

($^) if an infant enters ipto i^n obJligatiop for 
payment of money, ?md being of full fig^ prOK 
inises to pay, this promise ift gopd, apd sbull 
bind him,{A^) or his executor,(/) thpiigh if he 

not therefore have been voidy for a void act is as ope that 
n^ver existed, and so quite incapable of confirmation. 

01 JVem. 139. 

(#) 3 iiean« 164. Edmond^s ca$e, 

; (0 4 Leon* 5. Baft^D^9 case. The c^se of Stone tk 

WifkyBWUi (Cro. El|z. 127. 1 Lfo^. 114, 4 Pbph. 17%. 

I^i^« 91' Ql^Pi ^ 1 ^^ Ahr. IS.) was Ih^t of an ex* 

ecutor sued on a promise to pay tl^ debt of his inffii\t lev 

tatpjTi ^\^o not having lived tp ratify his contract, was in 

fact never chargeable, and so no consideration could exist 

for the f ^^cutor's promise. In the case of Morning v. 

Knop, (Cfp. Eliz. 1(00. 1 RoJl. Al?r. 18.) the parly of full 

age Qiade np substantive promise to pay a debt contracted 

in infancy, but only a promise to pay in consideration of 

fotbearance^ Now as the party, not having made such* 

substantive ptoipise, n)i^ht have defeated the action against 

him, by pleading his nonage, forheatmce could be no con* 

(3) Smith V. Mayo^ and al. Ex'rs. d Mass. Hep. 62. 
iSiissey and al b. Jew«tt, Exr's. id. p^ 100. . 

-If a ^ntee being an infant at the time, of the execution 
olTthe dee^, contfnue iii'possession of the lai^aitejihisair* 
rival at fiili age, this is an^ afiinnance of the <tontr4tt. 
MIfoine Rep; 1 1. *. ' - .. 
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)^l^'lM>l; made sueb promise hcf might have 
ifQided the obUgatioii by plef|. But when he 
is^awarily entrapped, immedluttely on com* 
^(^f^e, into a r^t^cation of his acts wfail^ 
tH ipfant, ^nitf wil) relieve him firppoi such| 
^tific»tion.(i?^) 

So whed the defendant under age borrow- 
ed ^l^on^y of the pla^atifr, and after full age 
l^mist^ to pay hin^, this was held 4gpQd, cpn- 
s^l^tioQ for the promise, aQd the defendant 
(;l^argeabl^.(7t) , 

And wlierp goqds (iibt nec^sari^) wei-e 
delivered to an infant, who aft^ age iHX>mis- 
ed to pay for them, this was j)(^14 ^ ratiflcatiofik 
of ttt^ qofltr^t, ^4 binding on the v^adoe.(o) 

.Sip ^ prQ^iio^ 9^ftex age wJiU ratify >a baf^ se-^ 
QUrity foj: a third perspn, §^ven by the in- 

sidieration for th^ promise; apd tbe.cdnsideration spe^ifi-. 
ed having failed, th^ promise became in consequence void. 

(m) 2 Aik. 34, Brook t>. Galley. 

(n) Comb. S8 1 . If he promises after age, to pay whe<l 
he is abkf the plaintHT must prove ability ; but ostensible 
drcumstaoces are sufficient, S Espr 159* and the promise 
must not be made under cluress, or ignorance of the privi- 
lege of avoiding the debt, 5 Esp. 102. But as to th^ latter 
point, see 12 East, 38. 

(o) 2Str,€90. Southerton t).' Whitlock, iLd.Raymd. 
389. But a repKcatiori of a new propiise after the defen- 
dant comes pf age must be supported by evidence of an 
eaij>fe95 promise ; and payment of part of the plaintiff's de- 
mand 18 not tantamount to evidence of a new promise. 2. 
Esp. N. P. C. 628. Thrupp v. Fielder. 

Ip) 2T. R. 766. (PerAshhurslJ.) If in an action, 
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OJ what, an tnfant is capaHe^ and What is 

binding on him. 

Miserable indeed, says Lord Miinsfield, 
(a) must the condition of minors be j exclud- 
ed from the society and commerce of the 
world ; deprived of necessaries, education, 
employment, and many advantages ; if they 
could do no binding acts. Great inconven- 
ience must arise to others^ if they were hound 
by no act. The law therefore, at the same 
time that it protects their imbecility from in- 
jury through their own imprudence, enables 
them to do bindii^ acts for their own benefit ; 
and without prejudice to themselves, for the 
benefit of others. 

Capable of Offices which do not concern the 
Administration of Justice^ as Park-Keeper^ 
Forester^ Gaoler^ ^c. 

It seems, therefore, that an infant is capa- 
ble of such offices as do not concern the ad- 
ministration of justice, but only require skill 
and diligence ; and these he may either ex- 
ercise himself when of the age of discretion, 
4)r they may be exercised by deputy, such as 

(a) 3 Burr. 1801 
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the offices of park-keeper, forester, gaoler, 
t^c.(b) The statute of Westminster, 9. c. i l. 
extends to an infant gaoler, so as to charge 
him in an action of debt for an escape of one 
in execution, (c) 

Of Granting Copyholds, as Lord of the Manor. 

S. If an infant be lord of a manor, he maj 
grant copyholds notwithstanding his nonage ; 
lor these estates do not take ^ir perfection 
from the interest or ability of the lord to grant, 
but.from the custom of ^e manor by which 
tb^ have been demised, and are demisable, 
time out of mind, (d) 

OfJfeing F4Xecutor at Seventeen. 

3. At the age of seventeen an infant may 
be an executor ;(e) and if, under the age of 
seventeen, he be apt)ointed executor, and ad- 
ministration <^ durante minore setate" be grant- 
ed to another, such administration ceased at 
common law when the infant arrived at the 
age of seventeen. (/J (By 88 Geo. 8. c, «7. 
it is continued to twenty-one ;) but before he 

(5) How. 379. 9 Rep, 48. 97- 

(c) 2 Inst. 3«2. 3 Mod. 222. 

(d) 4 Rep. 29. b. 8 Rep. 63. Noy. 41. 

, (e) 5 Rep. 24. b. Hal. P. C. 17. and in such capacity 
be may acquit and discharge the debtor for as much as 
he receives, but be cannot release a debt, for his release' 
might subject him to a ^^ devastavit,'' and be prejudicial to 
ethers. 5 Rep. 28. Russell's case. 
(/) Hob. 251. Yelve. 128. 5 Rep. 29. Godolph. 1«^. 

IS 



74 . Law (f [Chap. V. 

attains such age, he cannot assent to a legacy, 
{g) and even then his assent will not bind him, 
unless he have assets for debts ;(A} and though 
be maj administer at seventeen, it is said he 
cannot commit a devastavit till twenty-one.it) 

Of Marrying^ under certain restrictions. ' 

4. By the S6 Geo. s. p. 83. all marriages 
of infant without banns, or by licence, without 
consent of parent or guardian, (the infant not 
being a widow or widower,) are void. But 
subject to this restriction^ the age of consent 
to a marriage in an infant male is fourteen, 
{k) and in a female twelve ; but they may 
marry before ; and if they agree thereto when 
they attain those ages, the marriage is good ^ 
but they cannot disagree before then ; and if 
One of them be above the age of consent, and 
the other under such c^e, the party so above . 
age may as well disagree as the other $ for 
both must be bound, or neither (/) 

I'hough they may marry within. the age of 
consent, yet if the wife hath a child begotten 
after marriage solemnized infra annos nubUes, 

(gj ^ Rep. 29. b. 

{h) Chamberlain v. Chamberlain, 1 Ch. Cas. 257. 

(i) Whitmore r. Weld, 1 Vern. 328. See post, chap. 

(Jk) But though the parties at twelve and fourteen are 
eapable of contracting marriage \ yet by the canons of 
tS03,it cannot be done without the consent of parents. 
Smith V. Smith, S Atk. 307. 

(^ Co. Lit* 33« 78, 79* 2 Inst. 434. 3 Inst. ^8, 89. 
S Rep. 29. 7 Aep. 43. 1 Roll. Abr. 340, 341. 
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and is afterwards divoreed for audi roidable 
solemnization, the child is a bastard (m) fiMt 
the parties are baron and feme, de faeto, so 
that tlie baron before fourteen, or the wife 
twdive, may have trespass ^' de muliere abduc- 
ta cum bonis viri."(n) If after the age of 
consent they disagree by paroL and afterwards 
agree and live together, as man and wife, the 
disagreement is not binding, hut that they 
may well live together without any new mar- 
riage ;(o) aliter if the disagreement had been 
before the ordinary .(o) 

4nd if a maa within the age of fourteen 
takes a wife of full age, and after brings a 
writ '^ de muliere abducta cum bonis viri," 
making conliniiatidii of the action after four* 
teen, this shaU be an agreement to the mar- 
riage, so that it cannot after be defeated.(/^) 

But though the party above age may ju 
weH disagree jas the other, yet he caQQpt do 
it before the other arrives at Iliepr<^per age ;{g) 
also it is said to have been |i(^udged,(r) that 
if a man iBarries a wonmn wltliin the age of 
^twelve years, and the woman at eleven years 
of age disagrees to the marriage, and the 
husband takes another wife and has issue by 

(m) 7 Rep* 43. KennV case. 

(n) 1 Roll. A>r. 340. Moor, 741. 2 Aad, SQ8- 9 
Rep. 33. 

(d) Roll. Abr. 341. 

(P) Ibid.' 

(f ) Co. Lit 79. Lord Decius and Mrs. K. Fitz^erraad^ 
11 June 39, Car. % 

(r) 1 Roll. Abr. 34JU 
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her, this issue is bastard ; the first marriage 
continuing notwithstanding the disagreement 
of the woman ; for hei* disagreement, within 
the age of twelve years is void ; buthad the 
same woman after the age of twelve years 
married another, the first marriage had been 
absolutely dissolved, so that the husband 
might take another wife.($) 

Of doing Homage, 

6. One within the age of twenty-one years 
may do homage, but he cannot do fealty ; be« 
cause in the doing of fealty he ought to be 
sworn, which, says Lord Coke, an infant can- 
not be.(<) 

Of taking Oath of AUegiance at Twelve-^ Of 
being swotn as a witness at Fourteen. 

6. But an infant at twelve might take the 
oath of allegiance in the town or leet,(i^) and 
at the age of fourteen may be sworn as a 
witne8S.(a:) 

Of choosing a Guardian at Fourteen. 

y. At fourteen too he is out of ward of 
guardian in . socage, and may choose a guar- 
dian.(y) 

{$) Ibid. BaWngton and Warner. 

{t) Co. Lit. 6§. b. 

(u) Co. Lit. ?8. b. Hob. 225, 

(x) 2 Hal. P. C. 278. and hi$ tender years will not in- 
validate the testimony \ for circumstances of distress make 
.as much impression on a young mind as on an old one^ 
Smith V. Frenc h, 2 Atk. 245. 
1[y ) Co. Lit. 78. b. post, chap. 
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(y disposing of Personal Property by Will : 
Male at Fourteen ; Female^ Twelvi. 

8. An infant may dispose of personal pro- ^ 
perty by will ; but there are many irreconcile- [ 
able opinions in tJie books, as to the earliest | 
age at which be may do this ; the learning 
on the subject is thus summed up by Mr. 
Uargrave. 

Lord Coke states eighteen to be the age,(2;) 
though the reasons or authorities iii favour of 
that time, do not appear ; others mention se« 
Tenteen, that being the age at which an ad- 
ministration during the minority of an exec- 
utor, determines ;(a) but this opinion was 
probably founded on an idea that our spiritual 
courts make no difference between the time 
for acting as executor, and the time for ma- 
king a will ; which is clearly a mistaken no- 
tion. However it receives some countenance 
from the decisive manner in which a late 
Chancellor of the first authority mentions se- 
venteen, and the ambiguous terms in which 
he speaks of an earlier age. (6) According to 
others, fifteen is the age for males, if the par-P 
fy can be proved of sufficient discretion ; but 
we are not informed why, and therefore little 
respect is due to this opinion, if that can be 
deemed one, which was in fact nothing more 
than a loose dictum.(c) Others doubt whe- 

(z) Co. Lit. 89. b. 
<a) 1 Vcrn. 225. 2 Vera. 558. 
(fr) 1 Vea. 303. 3 Atk. 709. 
(c) 2 Vero. 469. 
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ther any time before twenty-one, is not too 
early; because none can be administrators 
till they have attained that age.(rf) The rea- 
sons usually assigned for not granting admin- 
istration before twenty-one, are, that an ad- 
ministrator being appointed by statute, his age 
should be according to the common law, and 
that the statute of administration requires the 
security of a bond from the administrator, 
which an infant cannot give ; this latter rea- 
son against an infantas being admimstrator 
tippears the most forcible; but both seem 
equally inapplicable to the other point ; the 
power of making a will of personal estate, 
not being derived from, or regulated by any 
statute, and the giving a bond being foreign 
to the case of a testator. In Perkins, four is 
said to be the age for making a will of perso- 
nalty ; but though this is the time mentioned in 
the old as well as the new editions of his book ; 
yet, as Swinburne observes, it appears to be 
an error of the press by omission of figure x, 
and most probably xiii was the age intend- 
ed. (6?) The last opinion on the subject, and 
that most to be relied on, distinguishes be; 
tween males and females making the testa- 
mentary power to commence in the former at 
burteen, and in the latter at twelve. At these 
ages the Roman law allowed of testaments ; 
and the civilians agree that our ecclesiastical 
courts follow the same rule: and to them we 
ought principally to resort for information on 

{d) 1 Vern 326. 

(e) Perk. s. 503, Swinb. Test part. 2. s. 2. 
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ttirtamentary subjects; because these being 
so peculiarly of spiritual conusance they speak 
more ex tripode juridico^ than our common 

lawyers.(X) 

But the doctrine is not sustained by the 
authority of Civilians only. Some respectable 
common law books mention twelve and four- 
teen for the same purpose : prohibitions have 
been refused by the King's Bench, when ap- 
plied to, to restrain the ecclesiastical courts 
from aUovnng wills made at such early ages ; 
and there are instances in which the doctrine 
hattx been recognized and adopted by the 
comrt of Chancery. (5") 

To conclude this point, it may be added 
that, as on the one hand, the rule of the ec- 
clesiastical courts in holding twelve and four- 
teen to be ages at which males and females, 
according to the difference of sex, first have 
the power of making wills of personalty, 
seems now well established ; so on the other 
hand, it is in some degree consonant to the 
doctrine of our common law ; for, though 
that is silent as to the age for mWs of person- 
alty, these being the subjects of a different 
law, yet it adopts the same standard of twelve 
and fourteen for other/ purposes, and so far 
deems them the ages of discretion, as to give 
infants of those ages the power of choosing 

(/) Swinb* oa Test, part 2. ». 2. 

(g)Off: of Ex, c. 18. Shep. Touch. 403. T. Jon. 210. 
2 Show. 204. Comb. 50. Free, in Ck. 316. Gilb. Eq. 
Rep. 74. 
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guardians, and to presume that they are doli 
capaces, in respect to crimes,(/i) 

Of disposing by Will of t fie Custody of his in* 

fant Child. ' 

9. Though a person under the age of twen- 
ty one cannot dispose of his lands, yet it is 
said that he may, pursuant to the statute of 
\% Gar. S. c. Si*, dispose of the custody d 
his infaint child, and that such dk^position 
draws after it the land, as incident to the cu8« 
tody.(t) 

Of declaring^ sub modoj the Uses of a Fine. 

10. If an infant levies a fine, he is enabled 
to declare the uses thereof, and if he revers- 
es not the fine, during his nonage, the decla- 
ration of uses will stand good for ever ; for 
though that be a pais, and all sucli acts an in- 
fant may avoid at any time, after his full age 
if he do not consent ; yet, being made in pttrsu< 
ance of the fine levied, which fine must stand 
good forever, (unless reversed in the mannei 
which has been mentioned,) so will the de* 
claration of the uses too. (A:) But an mfant^s 
sealing advantageous marriage articles, jointl} 
with his father, is not sufficient to declare the 
uses of a fine and recovery which he suffer- 
ed after age, jointly with his fathen(/) 

' (fc) 1 Hal. P. C. 22. 

(i) Vaugh. 178. 

(fc) 2 Rep. 58. a. 10 Rep. 42. Moor, 22. Dais. 47. S 
Leon. 1^9. Gouls. 13. Jon. 390. Winch. IDS, 4. 

(/) 3 P. Wm's. 206. Nightingale v. Ferrers^. Yiii 
Hales V. Risley, 3 K«b. 326. 769. 818. 
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Of accepting Jointure to bar Dower. 

11. It is how settled that a female infant 
may bar her dower by consenting to a join- 
ture in lieu thereof, agreeably to 27 H. b. c. 
iO.{m) But it seems absolutely necessary, to 
support such a settlement, that it be made be- 
fore marriage.( a/) 

Whether or no equity will compel the per- 
formance of an agreement entered into by a 
female infant with respect to her real estate, 
k consideration of marriage, must depend on 
the competency of the settlement made on 
her, and the leaving of issue. (0) 

^\0f execiitihg a simply Collateral Power. 

IS. In one case, an infant having covenan- 
ted to settle his estate on marriage, according 
to a power vested in him, but having died be- 
fore full age, the remainder man was com. 
pelled to perform the covenant (j^) But in a 

(m) Earl of Buckinghamshire v. Drury, 5 Br. P. C. 
570. 4 Br. Ch, Ca. 500. Caruther's r. Caruther's, 5 
Ves. 717.(n) 1 Fonbl. Tr. Eq. 74. 

(n) Lucy v. Moore, 3 Br. P. C. 514. Seymour v* Bing'- 
ham, 3 Atk. bQ., 

(0) 2 P. Wras. 243. Cannel v. Buckle, 3 Atk. 612. 
Harvey t. Ashley, 1 Br. Ch. Rep. 10(5. Dunford r. Lane, 
Id. 152. Williams T. Williams.. Such an agreement or 
covenant, (untU confirmed at full age,) is no severance of a 
joint tenancy. May r. Hook. Bac. Abr. Infancy, I. 3. 
Co. Lit. 13th edit. 246. note 1. 

\p) Hollingshead t?. HoUingshead, Gilb. Eq. Rep. 137.. 

12 
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later case, Lord Hardwicke declared, in broad 
terms, that a power, coupled with an interest 
oyer real estate, could not be exercised by 
an. infant (^) 

Of Agreeing to a Settlement made by Betroth- 
ed adult. 

18. However he may consent to a settlement 
made by his wife, of her own land ; as where 
a male infant married an adult, who, by set- 
tlement on the marriage, covenanted that her 
estate should be settled to certain uses, he 
was bound by her covenant, (r) 

(By Custom) of filing Land^ or Leasing % 

at Fifteen. 

14. By the custom of Gavelkind, an infant 
of Meen is reckoned capable of selling his 
laiuis ;(^) and in some places an infant by 
custom may, at fifteen, make a lease which 
shall bind him after he comes of age.(^) 

cited in 2 P. Wm^s S29« and 1 Sir. G04. But it has been 
called an idle case, and not law. Sugden on Powers, 137. 
1st edit* 

{q) 3 Atk. 696. Hearle r. Greenbank. But be maj 
execute a simply collateral power, where he is a mere in- 
strument only, & C. 710, 711. and has not, nor erer had 
er can have, any interest, 

(r) Slocombe v. Qlubb, 3 Br. Ch. Rep. 545. 

is) Lamb. 624, 5. but shall have his age, and all other 
privileges at common law, 1 RolL Abr. 144. 

(I) Co. Lit. 45. a. 
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Of siiffering a Recovery by Guardian^ with 
Pel mission of tlie Courts and conveying ak 
Trustee under an ordei* of Chancery. 

^15. In cases of necessity, the Court has ad; 
niitted the infant to appear by guat'dian, and 
to suffer a recovery, or come in a^ vouchee. 
But this is seldom allowed by the Court, uft* 
less it be upon emergencies When it tends to 
the improvement of the infant's affairs ; as^ 
when lands of equal talue have been settled 
on hini, and when lie has had the King^s privy 
peal for that purpose. These recoveries have 
been allowed and (Supported by the judges, 
and the in&nt could not set them aside or 
shake them : besides, if such recoveries be to 
the prejudice of the infant he has his remed;^ ' 
for it against his guardian, and may reim- 
burse himself out of his pocket to v\rhom ttie 
taw had commiited the care of him,(//) 

(u) Bac. Abr. Infancy, 1* 3. The king, upon petkion 
may admit an infant to suffer a valid recovery by £uar- 
(lian. (Conu Dig. Enf. B. 2. 1 Yem. 46 U Ley. 83. 1 
Salk. 567.) And if an infant come in as vouchee by giiar«- 
dian, he shall be bound by it« (Cro. Car« 307. Hob# 
197. 1 RoIL Abr. 731. 751, 75% Jones, 318. Godb. 
161, 1 Leon. 211. 1 Sid. 321. Cro. El. 471, 2. Contra, 
10 Rep. 43. a.) When an infant is permitted to suffer a 
recovery with double voucher, he must make a tenant to 
the praecipe by feoffment, and give livery of seisin in per- 
son, or by fine; (Pig. 65«) because these conveyances are 
only voidable ; 2 Wm's Saund. 96. a.) However, if it be 
established that an infant's deeds are also only voidable, 
he need not be confined to these two modes of making 
teoiant to praecipe. 
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It has been « common practice for infants, 
having obtained a privy seal for that purpose, 
to suffer common recoveries ; and the law 
has been so settled ever since Blunt^s case, 
reported in Hobart, i9t) (x) Though it seems 
they cannot obtain the king's special direction 
to levy a fine {y) But common recoveries 
suffered by privy seal, are now disused, and 
private acts of parliament substituted for them. 

Ry 7 Ann. c, 19 it is enacted, that it shall 
imd may. be lawful for any person under the 
age of twenty-one years, by the direction of 
the high coprl^ of chancery, or the court of 
Exchequer, signified by an order made upon 
hearing all p^iiies oqncerned, on the petition 
of the pe^on or persons for whom such in- 
fant or infants shall be seized or possessed in 
trust, or of the mortgagor or mortgagors, x>r 
guardian or guardians of sueh infant or infants, 
or person or persons entitled to the monies 
secured by or upon any lands, tenements, he- 
reditaments, whereof any infant or infants, 
are or shall be seized or possessed by way of 
mortgage, or of the pereon or persons enti- 
tled to the redemption thereof, to coqvey(fl) 

(x) Hargrave^s Co. Lit. 3S0. b. note 1. 

(y) 1 Vern. 461. Sir Humphrey Mackworth^s case? 

(z) 2 Wm's Saund. 96. a. 

(a) The conveyance must be settled by a master, be- 
fore the order is given, (Pr. in Cb. 284.) and the court 
will not order an infant trustee tq cppvay, unless a decla- 
ration of his triist appear in writing. (2 P. W. 549. Ex, 
parte Vernon,) But he may convey by common recove* 
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and assure any such lands(6) tenements, or 
hereditaments, in such manner, as the said 
Court of Chancery, or Court of Exchequer, 
shall, by such order so to be obtained, direct 
to any other person or persons ; and such 
conveyance or assurance so to be had or 
made as aforesaid, shall be as good and effeor 
tual in law to all intents and purposes what- 
soever, as if the said infant or infants were, at 
the time of makin'g such conveyance or as- 
surance, of the full age of twenty-one years* 
And it is further enacted by the said statute, 
that all and every such infant and infants, 
being only trustees, mortgagee(c) or mortga- 
gees, as aforesaid, shall and may be compel- 

rj, 3 Aik. 550. 8« Ex parte Johnson ; and if the infant 
trustee be a feme covert the court may direct her to con- 
yey bj fine, 3 Atk. 479. Ex parte Maire, where the trust 
does not appear in writing, Cestui que trust will be left to 
get a decree by bill, (2 P. W. 549.) and if the infant is 
"more than a bare trustee, he is not within the statute. As 
where A. devised his lands to an infant in fee, charged 
with all his debts and legacies on a bill being filed, the 
Court directed the master to take an account of the debts 
and legacies, and of the personal estate, and to report the 
deficiency of the latter. The infant to convey when of 
age, unless cause shewn within siit months after. (3 P. W. 
389. n.) But the heir is allowed no day to shew cause, 
when the devise is to trustees to pay debts. 1 Atk. 420. 
Blalch V. Wilder. 

(6) As to the transfers at the bank, see 36 Geo. 3. c. 90. 

(cj In 4 Ves. 147. Ex parte Sergison, the Lord Chan- 
cellor thought the legal estate in mortgaged premises, pas- 
sed \inder a residuary devise of the mortgage to A. (who 
yas also executor,) his heirs and assigns : then A. being 
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and satin suits, laced with gold, held not nec- 
essary. (7i) 

If an infant promises another, that if he 
will find him meat, drink, and washing, and 
pay for his schooling, he will pay 7l yearly ; 
an action on tlie case lies upon this promise : 
for learning is as necessary as other things ; 
and though it is not mentioned what learning 
this was, yet it shall be intended what was fit 
for him till it be shewn to the contrary oh the 
other part : and though he to whom the pro- 
mise is made do not instruct the infant, but 
pays another for it, the promise of repayment 
thereof is good(o) 

Assumpsit for labour and medicines in cur- 
ing the defendant .of a distemper, ^c. ; nonage 
pleaded by defendant : plaintiff replied,* nee- 
essaries generally. And upon a demurrer to 
this replication, it was objected, that the plain- 
tiff had not assigned in certain, how or in 

what manner the medicines were necessary ; 

• 

(n) Cro. EL 583. Nor cockades found for his soldiers 
by an officer, 8 T. R. 578. Hands ^. Slaney. The ques- 
tion of necessaries is to be governed by the real, not the 
ostensible circumstances, of the infant, Peake,229., 1 Esp. 
211. Regimentals sold to a volunteer; necessaries : 5 
Esp. 152. So, money advanced to release him from cus- 
tody in executiim^ 5 Esp. 28. If he was in custody on mtsfM 
process, it must be shewn that he was arrested for neces- 
saries (Ibid.) 13 East. 6. But where the action is for 
money lent to save the infant from an arrest in Scotland^ 
the infant must shew that his infancy would have been a 
defence to the arrest in that country. 3 Esp. 163. 

(o) 1 Roll. Abr. 729. Palm. 529. 
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but it was adjudged that the replication tn this 
general form was good, (p) 

Even by Bond. 

18. By the current of authorities, it seems 
that an infant may enter into a single bill for 
the payment of necessaries, and that an action 
of debt will lie on such obligation ;(q) all the 
cases which lay it down that a bond with a 
penalty^ entered into for such payment, is void, 
were decided before the 4 Ann, c. 16. s. is. 
Since that act, it may be thought the penalty 
can make no difference*(r) 

So, ^n infant may bind himself in an as- 
sumpsit for the payment of necessaries; and 
an action on the case lies against him upon 
the promise for this, but in nature of an action 
of debt ; and therefore, where debt lies, an 
action on the case lies against him.(^) 

However, there are two respectable authori- 
ties,(0 which lay it down that an infant can- 

(p) Carth. 110. Huggins •». Wiseman. 

(q) 1 Lev. 86. Russel and L«e. 1 Keb. 382. 41G. 423. 
Co. Liu 172. Cro. Eliz, 910. 1 Roll. Abr. 729. 

(r) But see 8 East. 331 • 

(8)1 Roll. Abr. 729. Noy. 85. Latit. 157. 3 Buls. 188. 
1 Roll. Rep. 328. He may bind himself in a promissory 
note for necessaries, and instruction in a busmess. 8 T. 
R. 578. 

(0 Cases in Law and Eq. 185. Godb. 219. Rcarsby * 
and Cuffer's case ; and it was held at Nisi Prius, that h% 
was not liable on a bill of exchange, accepted for necessa- 
ries. 1 Camb. 553. Williamson v. Watts. Mansfield, 
e. J. 
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flot, either by a parol contract or a dieed, bind 
himself, even for necessaries, in (t sum cer^ 
tain; that should an infant promise to give 
an unreasonable price for necessaries, that 
Wo^lc| not bind him ; and that therefore it 
may be, said that the written or parol con- 
tract, does not bind him ; but only since an 
infant must live as well ^s a man, the law 

;ives a reasonable price to those who furnish 

dm with necessaries. 

There is a singular case in Keble, which 
has decided, that though an infant cannot for 
sixpence in hand paid, license another to take 
two ounces of her hair, yet she may validly 
agree with the barber to be trimmed. (w) 

Of binding himself Apprentice in London, at 

Fourteen. 

19. By the custom of London, an infant 
unmarried, and above the age of fourteen, 
though under twenty-one, may bind himself 
apprentice to a freeman of London,(x) by in- 
denture, with proper covenants, by the cus- 
tom of London, shall be as binding as if he 
were of full age ; and for breach thereof an 
action may be brought in any other court as 
well as in the courts in the city:(iy) But this 
custom does not extend to one bound appren- 
tice under twenty-one, to a waterman ; for 
the company of watermen are but a voluntary 

(u) 3 Keb* -369* Anna Secrogbam v. Stuartson. 
(x) Moor, 135. 2 Bulslr. 132. 2 Roll. Rep. 805. Palm* 
861. 1 Mod. 271. 
(y) Moor. 136.^ 
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society, and being free of that does not make 
one free of the city of London. (:;:;) 

By the 4 Geo. i. c. ii. s. s. infant? of fit 
teen may, in the manner therein specified, 
bind themselves by a contract to serve in jthe 
plantations. 

Of presenting to a Church QunlifyiT/^ 

Chaplains. 

so« An infant may present to a churchy 
and it is said, that this must be done by him* 
iaelf, of whatsoever age he be, and cannot be 
done by his guardian ; for the guardian can 
make no advantage thereof, and consequently 
has nothing therein whereof he can give an 
account, and therefore the Infant himself 
shall present (a) 

But it is elsewhere said, that if the heir be 
within the age of discretiqil, the guardian may 
present in his name. (ft) However th« Iclw 
seems now settled in the full extent of Lord 
Coke's opinion, by a fletei'mination of Lord 
Chancellor King. On the prineipile that an 
infant of any age may present, bis Lordship 
confirmed an appointment by an infant heir, 
though it appeared that the child Was not a 
year old, and that the guardian guided the 
child's pen in making his mark, and putting 
his seaL(c) 

{2) 6 Mod. 69. 

(a) Co. Lit. 89. a. 29 E. 3. 5. 3 Inst. 456, 
(h) Cro* Jac. 99. Parson's law, c. 20. fol. 7C. 
(c) 3 Eq. Gas, Abr. Infant, B; pi; 3* 3 A*. 7 W/ 
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Though this decision may remove all doubts 
about the legal right of an infant of the most 
tender age to present, still it remains to be 
seen, whether want of discretion would indues 
a court of equity to control the exercise, 
where a presentation is obtained from an in- 
fant, without concurrence of guardiani — Al- 
though a duke, earl, or the like, be but a mi^ 
nor, not above ten years of age, in the custo-^ 
dy and in the family of another nobleman, 
who may and doth retain chaplains ; yet he 
may qualify chaplains to be dispensed withal 
to hold two benefices with QUr^, in like sort 
98|f offtiU age.(c/) 

Partition hy Writ binding. 

81 • Partition by writ '< de partitione facien** 
da'^ is binding on infants, because by judg- 
ment in a court of justice to which no parti* 
atity can be imputed. (^) 

Where not. 

%%. But if there be two coparceners, one 
of them an infant, and they make an une- 
qual partition, this shall not bind the minora 
(j) for though partition, if equal, will bind an 

(d) 4 Rep. 119. 

(e) Co. Lit. 171* b. This partition is therefore binding^ 
though unequal, ibid. ; but an unequal partition in Chance- 
ry not, ibid. 

(/) Lit, 1. 258. Co, Lit. 171. Put it is only voidable, 
and may be confirmed at full age, if the party so chooses. 
Co. Lit. 171. Taking the whole profits after age ^ is 91 
|2QQfiriQation, Lit* Sect. 2{^8. 
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infant, because compellable to make partition 

and whatever one is compellable to do, he may 

also do voluntarily i(g) yet when the partition 

is unequal, and the less part allotted to the 

minor, this shall not bind her; for then the 

security the law has provided for infants, to 

prevent them from being over-reached, would 

be useless. And upon a bill for partition be* 

tween an adult and an infant, as the latter 

cannot convey fill he comes of age, the court 

will therefore respite the conveyances on the 

part of the adult, and this, it seems, whether 

the infant be plaintiff or defendant. (A) 

Decree in equity for his Benefit. 

S3. A decree in equity for the benefit of 
an infant, will bind him ; nor shall his e^ec^ 
utor dispute such decree, though it may b« 
for his advantage to do so.(i) 

Award made with consent of Guardians. 

• 

34. If an infant submit to arbitration, he 
may execute or avoid the award at his elec- 
tion, as he may all other his contracts , (A:) but 
ah infant w»s held bound by an award made 

(^) 3 Burr. 1801. 

(fc) Lord Broke v. Lady Hertford, 2 P. Wms. 518. 
Tuckfield V. Buller. Ambl. 197. 

(t) 1 Atk. 631. Also by a decree in a cause where he 
is plaintiff, 3 Atk. 626. Gregory v. Molesworth. 

(fc) 13 Hen. 4. 12. 10 H. 6. 14. March 111. 141.1 
BolL Abr. 730. 1 Lev. 17. 
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upon a reference, with the consent of his 
guardian. (/) 

Indeed, wherever an infant, with the advice 
of his friends, enters into a contract beneficial 
to liis interests, equity wiii support it. There- 
fore, where A. mortgaged his estate to the 
plaintiff, and died, leaving the defendant his 
daughter and heir, who was an infant, and 
had nothing to subsist on but the rents of the 
jnortgaged estate : and the interest being suf- 
fered to run in arrear three years and a half, 
the plaintiff grew uneasy at it, and threatened 
to enter on the estate, unless his interest were 
made principal ; upon which the defendant's 
mother, with the privity of her nearest rela- 
tions, stated the account, and the defendant, 
who was then near of age, signed it ; and the 
0ccount was admitted to be fair: the Lord 
Chancellor held, that though regularly interest 
should not carry interest, yet that in some ca- 
ses it would be injustice if interest were not 
made^nncipal ; and the rather in this case, 
becei^use it was (or the infant's benefit, who, 
without this agreement, would have been desk 
t^itute of subsi8tence.(m) 

(/) Bishop of Bath and Wells v. Hippesley, cited in 3 
Atk. 614. An infant shall be bound by the offer made by 
his answer in Chancery, if the other side be thereby de» 
layed, and if he does not immediately, on coming of- age, 
•apply to the court to retract his offer, and amend his anp 
swer, 2 Vern. 724r Cecil v. Salisbury. 

(m) Earl of Chesterfield v* Lady Cromwell,'! Eq. Ca. 
Abr. 287. 
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fVhat binding Generally. 

85. Generally, whatsoever an infant is hound 
to do by law, the same shall bind him, albeit 
he doth it without suit of law.(f2) And also 
such acts of an infant as do not touch his inte^- 
rest^ but take effect from an authority which 
he is trusted to exercise, are binding. As 
where an infant-patron presents, an infant ex- 
ecutor duly receives and acquits, passes and 
administers the assets ; an infant, head of a 
corporation, joins corporate acts ; an infant 
officer does the duty of an office which he 
may hold.(o) 

It was laid down by Lord iVjansfteld,(j)) as a 
general principle, that if an agreement be for 
the benefit of an infant at the time, it shall 
bind him. And this rule has been adopted in 
subsequent cases.(g') 

Conditions attached to estate or Gift. 

86. An infant is bound by all conditions, 
charges and penalties, in an original convey- 
ance, whether he comes to the estate by grant 

(n) Co. Litt. 172. a. The Court of Chancery will de- 
cree building leases of 60 years, of infants' csjtat( b, when it 
., appears to be for their benefit ; and such leases are bind- 
ing on them^ 2 Vem. 224. Agreements before marriage 
on behalf of infants by parents and guardians are binding 
on infants. 9 Vers. 19. Ainslie v. Medicott. 

(o) 3 Burr. 1802. 

(p) Drury v. Drury, 5 Bro. P. C. 570. 

(9)2T, R. 111. Madden V. White. 
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or de8cent(r) So by conditions annexed to 
the estate, at common law, because, " transit 
cum onere ;" and therefore if the infant will 
have the estate, he must observe the condition 
upon which it was granted. (5) 

Therefore, if a person devise td^his grand- 
daughter, who is not heir at-law, lands, upon 
condition that she marry with the consent of 
certain trustees, she is obliged to take notice 
at her peril of the condition, and likewise to 
perform it ; but had she ^i^^^vi heir at-law, she 
must have had notice given her of the condi- 
tiori, to make the marriage without consent, a 
forfeiture.(<) 

Where A. gave lottery tickets among her 
servants, on condition, that if any of them 
eame up a prize of ao/. or more, they should 
give one half to her daughter, and the ticket 
given to the foot b&y, who was an infant, 
came up a lOOO/. prize ; it was holden in 
Chancery, that the daughter was well entitled 
to a moiety ; for a gift to an infant, on con- 
dition, binds him as well as another person (u) 
In WhitUngham's case, 8 Rep. 44. diversi- 
ties are taken by Lord Coke, between condi- 
tions lAfact that are expressed, (as to pay mo- 
ney or to do or abstain from any particular 
act,) and conditions in law^ that are implied, 
and distinguishable as conditions by the corn- 
er) Co. Litt 246. b. 380. b. 8 Rep. 44. 
(s) Carth.43. 

(0 Vent. 200. 2 Lev. 22. 1 Mod. 86. 300. Fry and Porr 
ter, 2 Vern. 343. 
(u) 2 Vera. 660. Scott v. Houghton. 
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mon law and by statute : ronditions by the 
common law, he observt s, are two-fold ; those 
founded on skill, and those not so ^founded : 
Conditions by statute are also of two qualities ; 
when the statute gives recovery in law for 
execution of the condition, and when it ^ves 
an entry, atid no recovery. If the condition 
in law, founded on skill and confidence, (as 
. diat attached to a stewardship) be broken, the 
infant is barred for ever : not so, where the 
condition is not founded, on skill and confi- 
dence ; as where infant, or feme covert, les- 
see for life, makes a feoffment on fee, and the 
lessor enters for the forfeiture; yet it shall 
not bar the infant, or feme, after the death of 
herhusb^d. 

Fop the condition in law by statute, if an 
infant or feme covert commit waste, it shall 
bind the infant and feme covert ; for the sta- 
tute gives the action to recover the land. But 
where the statute gives an entry, and no acv 
tion, as in case of an alienation in mortmain, 
the infant, or feme, is not barred by entry im 
eondition broken. (a:) 

(<e) Se^ also Co. Litt. 9SS. b. 
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CHAP. VI. 



How far the Law protects an Infant^ by suf^ 
feriiig no Mvantage to be taken of his Laches. 

i HE entry of an infant is not taken away by 
descent cast, by reason of his weakness and 
incapacity to claim, which is not to be imput- 
ed to him.(a) But if B. tenant in tail, en- 
feoffs A. in fee, who hath issue within age and 
dies, B. abates and dies seised, the issue of 
A. being still within age, this descent shall 
bind the infant ; because the issue in tail is 
remitted to his former and elder right, which 
is to be preferred before the defeasible title of 
the discontinuee's heir.(&) 

It being a rule in law too, that the possession 
and being seised of a bastard eigne bars the 
mulier ; so, if the mulier be an infant during 
the possession of the bastard eigne, yet he is 
barred by the descent :(c) for though general- 
ly no laches can be imputed to an infknt, be- 
cause not being of the age of consent, his per- 
mission cannot be taken for a consent ; yet 
the law has not though fit in this case to ex- 
cept the infant from the imputation of laches, 

((/) Lit. 8. 402, 403. 
(6) Co. Lit. 246. a. 

(c) Co. Lit. 244. 8 Rep. 101. Sir R. PexalPs case, 
Plow. 372. 
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because such exception might happen to be a 
public mischief in a very tender point ; for it 
might be any man^s case to suffer by the bas- 
tardy of an ancestor ; dnd it is difficult to re- 
viye the evidence of legitimation, which so 
easily perishes with the life of the party. 

If a man make a feoffment in fee to anoth- 
er, reserving rent, and if he pay not the rent 
within a month, that he shall double the rent ; 
and the feoffee die, his heir within age, and 
the infaiit pay not the rent ; he shall not by 
his laches herein forfeit any thing; because 
he is provided for by the 8tatute,(rf) " non 
current usurse contra aliquem infra srtatem 
existent :*' but it doth not extend to a condi- 
tion of re-entry for non-payment of rent. 
This the infant is subject to if be omit the pay- 
ment, for the rci-entry cannot be called '* us- 
ura,"(e) And generally, the laches of an 
infant in not performing a condition annexed 
to an estate made either to his ancestor or 
himself shall bar him of the right of the land 
forever.(^) 

By the »th Geo. l. c. 29. s. 6.(f) it is en- 
acted, that no infant or feme coveft shall for- 
feit any copyhold messuages, ^c. for their 
neglect or refusal to come to any court or 

(d) Stat#ofMerton,c. 5. 

(e) Co. Lit. 246. b. 380. b. Neither does the provision 

of the statute extend to femes covert. Ibid. 
(/) It had been doubted before. Carth. 41. Salk. 

386. pi. 1. Ck>mb, 118. 3 Mod. 23]. Show. 84. Lutw, 76d. 
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courtp $0 be ^ept for »ny manor whereof 
l^iich messDageS) £fe. wq parcel, and to be 
jidmitted thereto ; nor for the omission or 
denial to pay apy flne or fines imposed or set 
upon their or any of their admittances to aoj 
such copyhold messuages, ^c. 

And by the common law, infants are not 
bound for want of claim and entry within a 
year and a day ; nor are they liound by a line 
and five ye^rs non-claim, nor by the statutes 
of imitation, provided they prosecute their 
right within the time allowed after the imped- 
iment removed (5*) Sfor are they bound by 
a '^ cessavit per bienjiium,''. because the law 
intends that they ido not know what arrear<- 
liges to tender.(^) 

(g) Plow. S58. JSaund. 12U But if the five years be- 
gin to run in the time of the ancestor, and he die before 
(hey are expired, having made no claim, the heir, though 
an infant, will be barred if he claim not within the five 
years. Flow. 358. And where an infant, not being party to 
' a fine, and having a present right, dies during his infancy^ 
his heir must enter within five years after such death, (I 
Leon 31 5. Cotton's case) and not at any time after; as 
is laid down in Lord Coke's report of the sam^ case in 
S Inst. 519. See 2 H. BI. 584. Dillon v. Leman. The 
exemption of infants from the effect of the statutes of li* 
mitations expends to actions of trover, (Cro. Car. ^45. 
Swayn v. Stephens) and trespass on the case. .2 Saund* 
120. Chandler V. Vilett. 

(ft) 3 Mod^ 223. Bui they shall have their age in this 
case, only when in by descent; and even as to that, some 
books are xiontrary. Co. Lit. 390, b. post, chap. 8, Th^ 
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If lands are deyised to trustees until debts 
paid, and tbeo |o an infant and his heirs, and 
a stranger enters on the land, levies a fine, 
and five }rears and non-claim pass, and the in- 
fant when of age brings an ejectment, but is 
barred because the trustees ought to have en- 
tered ; yet equity will relieve, and not suffer 
Mk infant to be barred by the laches of his 
trustees, nor to be barred of a trust estate du- 
ring his in&ncy ; and the infant in this case 
shall recover the mesne profits (i) 

So, if a stranger enters and receives the 
profit of an infantas estate, he shall in consi- 
deration of equity be loolced on as a trustee 
for the in&nt (4r) And if a man receive the 
profits of en infants estate, and continues to 
do so for several years after the infant comes 
of age, before any entry is made on him, he 
shall account for the profit throughout, and 
not during the infancy only.(/) ^ 

But it has been ruled in Chancery, that 
where one receives the profits of an infantas 
estate, and six years after his coming of age, 
he brings a bill for an account, that the stat- 

writ was only applicable where the tenure was in fee, and 
has now given place to speedier remedies. Hargrave^s 
Co. Lit. 1 42* note 2. 

{%) 2 Vern. 368. Allen v. Sayer. But a fine and five 
years nonclaim will bar an infant cestui que trust, in fa- 
vour of a purchaser. 3 P. Wms. 310. n. Lord v. Lady 
Huntingdon, 309. Wych v. East India Company. 

(*:) 1 Vern. 295. 2 Vern. 342. 

(0 Eq. Cas. Abr.*280. Gallop v. Hoi worthy/ 
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ute of limitations is a bar to such suit, as it 
would be to an action of account at common 
law ; for this receipt of the profits of an in- 
fant's estate is not such a trust as, being a 
creature of a court of equity, the statute shall 
be no bar to ; for he might have had his ac- 
tion of account at law, and therefore no ne* 
cessity to come into this court I'he reason 
why such bills are brought in equity is^ that 
the plaintiff may have the discovery of books, 
papers, and the party's oath, which they can- 
not so well do at law. But if the infant lies 
by for six years after he comes of age, as he 
is barred of his action of account at law, so 
shall he be of his remedy in equity ; and there 
is no sort of difference in reason between the 
two cases, (m) 

If a legacy be devised generally, and no 
time ascertained for the payment, and the le- 
gatee be anjinfant, he shall be paid interest 
from the expiration of the first year after the 
testator's death ; a year being allowed by the 
statute of distribution is compellable. But if 
the legatee be of age, he shall only have in- 
terest from the time of his demand after the 
year ; for no time of payment b^ing set, it is 
not payable but on demand, and he shall not 
have interest but from the time of his de- 
mand ; otherwise it is in the case of an infant, 
because no laches is imputed to him,(^/) 

(m) Prec. Chan. 6 1 8. Lotkey and Lockey. 
(n)^Salk. 416. 
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But if an infant present not to a church, 
within «ix months, the church shall lapse — if 
the five years for making a claim after a fine 
begin in the ancestor's life, the infant must 
claim nithin them ; and he shall be barred in ' 
an appeal of the death of his ancestor, if he 
do not bring it within a year and a day. If 
the king die seised the ic^ant is driven to his 
petition ; for in these cases the law prefers 
the good of the church, the repose of the 
realm, life, and the king's perogative^ before 
the privilege of infancy, (o) 

(o) Co. Lit. 34€. 
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(ff hi^fiU en Ventre sa Mere. 

1 HE civil hW, fbr the benefit of tlbe itifai^t, 
Imputes a child iiV his mothers Womh in th* 
sfame condition aS if born ; atirf therefore I 
chiltl en ventre sa mere, may be approiiited 
executor, or may take a legac^. If thei^e bii 
two or more at the birth^ they shall be joint 
executors, or joint legatees of the thing be' 
queathed.(a) 

And by our law, a child en ventre sa mere 
m ay be vouched ; is capable of taking ; the 
mother may detain charters on its behalf,- a 
bill may be brought on its behalf; a court of 
equity will grant an injunction in its favour to 
stay waste ;(&) and the destruction of such a 
child is murder (c) 

All the books have admitted that a devise 
to an infant when he shall be born is good as 
an executory devise, and that the freehold 
shall descend to the heir in the mean time }(d) 
and whatever doubts may formerly have 
been entertained on the subject, it is at this 

(a) Godolph, Orph. Leg. 102. 

(6) 2 Vern. 710. 

(c) 3 Inst. 50. 1 Ves. 86. 

Id) 1 Lev. 136. Raym. 163. Snow v. Cutler, 1 Sidt 
IM. 
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day clearly agreed, that a devise to an infant 
en ventre sa meVe is good, though he he born 
after the testator^s death ; and he shall \ak% 
by way of executory devise {e) 

So it is clear, that if land oe devised for 
life^ the remainder to a posthumous child 
that this is a good contingent remainder ; be«- 
cause there is a person in being to take the 
particular estate ; and if the contingent re- 
mainder vests during the continuance of the 
particular estate, or eo instanti that it deter- 
mines, it is sufficient (f) 

But it was formerly held, that a man could 
not surrender copyhold lands injniediately to 
the use of an infant en ventre sa mere, though 
he might by way of remainder ; for a surren- 
der is a thing executory, and nothing vests 
before admittance ; and the^^efore if there 
were a person to take at the time of admit- 
tance, it was sufficient ; and not hke a grant 
at common law, which, putting the estate out 
of tlie grantor, must be void if there be nobo- 
dy to take.(g) 

(c) 1 Freem. 244. 293. Fearn, 3d Ed. 429. 7 T. R. 
100. But where A. devises the surplus of his estate to 
his children and grandchildren, a grandchild en ventre sa 
mere at testator^s death, shall not take. Stcus^ had it 
been the children and grandchildren, living at his death^ 

1 P. Wms. 342. Northey v. Strange, Pr. in Ch. 470. 
Gilb. Eq. Rep. 136. 1 P. VFms.246. Beale v. Bcale, 

2 Bro. Ch. Ca. 320. Clarke v. Blake. 

(/) Salk. 228. Carth. 309. Fearn, passim, 
(g) 2 BulsU 273. Moor, 637. 

15 



iOQ Lcm tf [Chap. VH. 

A poathmnous child is within a provisioq 
in marriage articles for such children of the 
iparriage as should be living at the death of 
the father or mother, <and shall take under 
the statute of distributions (h) 

If there be , a bastard eigne and mulier 
puisne, and the bastard enter and die seised, 
his issue shall inherit the land, and exclude 
the mulier for ever ; but in this case, if the 
bastard had died leaving issue en ventre sa 
mere, and the mulier had entered and then a 
son were born, yet cannot he enter upon the 
mulier ; for the law requires an immediate 
descent, which cannot be before the person 
is in esse.(t)' 

And if a man seised of land in fee die, bis 
wife privemeht en^ent with a son, and a 
strainer abate and die seised, and after the 
son is bom ; bis entry is tolled by the de- 
scent ; because at the time of the descent he 
had no right to enter, not being in esse, and 
by consequence had no wrong then done 
him ; and the lord had none but the heir' to 
avow upon at the time of the descent(A:) 

(&) 1 Yes. 85* Millar v. Tarner. Burnet v. Maun, 1 
Ves. 156. So, within a devise to ^ all and evefy the child- 
ren of J. C. at twenty one.^ 1 Br. Ch. Ca« 530. Congrere 
V. Congreve. But see 3 Br. Ch. Ca. 352. Hughes v. 
Hughes. A bastard en ventre sa mere, cannot take under 
ia bequest to all the natural children of J. L. for a bastard's 
reputation begins with' its birth, t P. Wms. 5^. Metham 
V. Duke of Devonishire. 

(0 Ca Litt.344. See ante, 83. 

(k) Co. Litt, 245. b. 
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If an usurpation be had on one en ventre sa 
mere, at the next turn after his birth, he shall 
be relieved on the statute VVestm. sd. c. 6. 
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Wor what an Infant is liable. — L CiviHy 

8. Criminally. 



In execfition of Offices. 

1. It seeros to follow as the result of en- 
trusting an infant with certain offices, that he 
should be liable to the consequences of his 
acts in the exercise of those offices ; otherwise 
the appointment were but nugatory. 1 hus, 
the statute of Westininister(a) extends to an 
infant gaoler, so as to charge him in an action 
of debt for the escape of one in execution. (6) 
And if an office in a parkship be given or de- 
scend to an infant, if the eondition in law an- 
nexed to such an office (which is skill) be not 
observed, the office is forfeited.(e) 

But though an infant may administer at 
seventeen, he cannot commit a ^^ devastavit,^^ 
till twenty one,(d) However he is liable to 
be punished for doing or suffering waste as 

(a) West. 2. c, 11. 

(h) 3 Inst. 382. 3 Mod. 322. 

(c) 3 Mod. 224. 

(d) 1 Vern. 328. per Lord King in Whitmore v. Weld, 
the office of executor being in autre droit, is not exactly 
Analogous to those before mentioned ; and the acts which 
would cause a devastavit, beiqg voidable, the waste can 
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tenant by curtesy, for life or years ;(^) and 
when in by purchase be is liable to a ^^ cessa^ 
vit ;"(X) **8^ to the repair of bridges, high 
roads, t^c. when his lands are held by such 
tenure.(^) • 

Contracts. 

1 . A. It follows from an infant^ji being al* 
lowed to contract for necessaries,(A) that hav- 
ing contracted, he is liable to be sued for 
them ; he is ako liable for necessaries fur- 
nished to his wife or children ; but if they 
were provided in order for the marriage, he 
is not chargeable, even though his wife use 
them.(i) If he accept a lease rendering rent; 
though he may wave the term aiid not enter, 
yet if he enter the land, he shall be charged 
with an action of debt during his minority. (/:) 

never arise — as a release of debts by infant executor, 
which could not be pleaded by the debtor, and so no^^ de- 
vastavit.^ 6 Rep, 2a. « 

(e) Co. Lit. 380. b. 3 Inst. 328. 303. Com. Dig. Enf. 
P*.3. Plowden, 355. StowePs case. 

(/) Co. Lit. 380. b. See ante, 89. 

(g) 2 Inst. 703. 

(h) Ante, 72. He js in no case liable for mUrest secur- 
ed on a bond, whatever might have been the consideration 
of the bond. 8 East R. 330. Nor is he liable on the cus- 
tom of merchants for his bill of exchange, Carth. 160. 

(i) 1 Str. 168. And though it is otherwise at law, yet 
in equity he is liable to repay money borrowed by him, if 
actually expended on necessaries, or in discharging debts 
contracted for them, l* P. Wms. 559. Marlow v. Pitfield 
ante, p. 19. 

(A;) 2 Bubtr. 69. 
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(i) If an infant comes to a stranger^ whe 
instructs liim in learning, and board tiim^ 
tliere is an implied contract in law, that the 
paily shall be paid as much as the board and 
schooling are worth {I) \ But it has of late 
years been often determined, that where a 
parent or relation, £^a places an infant at a 
bfmrding school, the credit being given to such 
parent, relation, fl^. the master cannot have 
any remedy against the infant (m) And an 
infant who lites with, and is properly Inain- 
tained l^, his parents, cannot bind himself to 
a stranger for what might otherwise be allow* 
ed as necessaries.(/i) 

An infent was held liable for a fine on hi| 
admission to a copyhold estate (o) But not 
bound by his contract to keep his own houi* 
es in repair.Cp) 

ToHs. 

1 k B. Infants^are liable for torts mA iiyiiries 
of a private nature ; as disseisins, trespass^Cf) 
slander,(r) assault,(«) b^. But thoi^ an in- 
fant may be fined for a disseisin, yet he can- 

(1) Baker y. Lovett, S Mass. R. 79. 
(/) Alkn, 94. Dunscomb v. Tickridge. 
(m) Bac Abr. Infancy, I, t. Vol. 3. 695. 
(fi) 3BI.Rep. 1325« 
(o) 3 Burr. 1717. 
<p) 3Rol.R.371. 
(9)3lnst. 338. 
(r) Noy. 129. 
(*) 1 T. R. 33«. 



not be iniprisoned(^) for it, so much beiiig 
allowed to the indiseretiOQ incident to his in- 
fancy.(M) 

An infant is also liable in detinue for good^ 
delivered to him for a purpose which he has 
&iled to perform, and which goods he refuses 
to return {x) But a plaintiff cannot in gene* 
ral, by changing his form of action from con* 
tract to tort, charge an infant for a breach of 
contract ; as by suing in " case" fpr the nci- 
gligent or immoderate use of a horse :{y) or 
by bringing " trover" for goods deliyered on 
a contract (z) Nor can he be a trespasser by 

4 

' (t) Nor for faifing at the day, after vouching a record in 
assise. Hal. Hist. P. C. 20. -■ 

(li) 1 Hawk* P. C. c* 64. s. 35* and his barely comtnan* 
dkig or assenting to a disseising docs not constitute faim a 
disseisor; but only actual entry by himself, not being car- 
iied ID by anotber. (1 Roll. Abr. 63 1«) But aMepti^g 
a release from a co-infant-jointtenaot, and enterti^, is a 
disseisin; for the release is not blading* (Bro. Dissei- 
sin, t9* 

(x) 1 New. Rep. 140. 1 Roll. Abr. $30. Fumes v. 
Smith, which was an aotioo in the Admiralty Court, in the 
nature of trover, for conv^rtii^ goodjs^ contrpctecj to be 
conveyed over sea. 

(y) 8 T. R. 335. 

\z) 1 Lev. 169. 1 Keb.d05. 913. 1 Sid- 3S9. la 
Bristow V. Eastman, 1 Esp. N. P. C. ) 72. Lord Kenyon 
was of opinion, that an action for money Kad and receiiV* 
ed would lie against an infant for money he4iad embei>- 
iled ; for the action, though In form ^ ex cooitfaclu^ W9# 
in substance an action ^ ex d^ljclp ;^ and as ]the iofanl 
cannot b^ prejudiced in cased of codK^^oI, hy the form pf 
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prior or subsequent assent, but only by his 
own act.(a) fiut if, without any contract, he 
seizes goods, trover lies against him.(6) 80 if 
he take them under pretence of being of full 
age.(c) 

If an infant affirming himself to be of age, 
borrows 100/. and gives his bond for it, and 
being sued upon the bond, avoid it by reason 
of nonage, yet no action, it seems, lies against 
him for the deceit.(cf) 80 where an action of 
deceit was brought for affirming upon the 
sale of a horse, that it was the defendant's 
whereas it was the horse of another man ^ 
the defendant pleaded infancy ; and on de- 
murrer it was adjudged for the defendant ; 
for the action depended on the contract, and 
by pleading infancy the defendant elected to 

the action; so in cases ex delicto, he cannot derive any 
advantage from it. 

(a) Co. Lit. 18(Xb.n. 4. 

(6) 3 Bac. Abr. Infancy^ 1 • 3. p* 605. 

(c) Ibid. But he cannot be charged as bailiff or factor. 
1 Eq. Abr. 383. pL 10. Smalley v. Smallej. 

(d) 1 Keb. 905. 913. Johnson v. Pie, 1 Lev. 1C9. 1 
Sid 258. But in equity, neither infancy nor coverture 
will protect a party against the consequences of an assent^ 

- which bears any dishonest appearance; as where a man 
who has a title stands by and encourages, or does not for- 
bid, a purchase, inconsistent with such title, he shall be 
bound, and all claiming under him. 9 Mod. 38. Watts 
T. Cresswell, cited 2 Eq« Abr. 489. Evroy v. Nichols, 1 
Bro. Rep. 353. Qusre, Whether this doctrine extendi 
to acts absolutely void, as a warrant of attorney. 
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avoid the contract.(^) But if an infant judi- 
cially perjure himself in point of age or oth- 
erwise, he shall be punished for the perjury ; 
so he may be indicted for cheating with false 

Frauds. 

f. r. Also It 9eems,that if an infant above 
the age of discretion be guilty of any fraud in 
affirming himself to be of full age, or if by 
combination with his guardian, he make any 
contract or agreement with intent afterwards 
lo elude it by privilege of infancy, a court of 
equky will decree it good against him, accor^ 
4ing ;to the circumstances of -the fraud.(^) 
Batit seems it can only thus exert itself where 
:tlie act 4one by the infant is voidable : if it 
be absolutely void, it cannot make it good, 
ibougfa tliere appear circumstances of fraud 
on tlie part of the infant. (A) 

Jf an infant keeps a common inn, an action 
on the case upon the custom of inns will not 
lie against him.(i) Nor is he liable to bank- 
ruptcy, asihe cannot be a trader wilftki the 
statutes ; and it seems he is not liable Vb out- 
lawry. (A-) 

(«) l;Keb, 778. Grove v. Nevil, 1 Leon. 169. 
(/) 1 Sid. 258. 

(g) 3 Bac. Abr. 604. Vem. 224. 2 Vez. 212. 3 Buri't 
1802. 
(&) Sanderson v. Marr, 1 H. Bl. 75. 
(») 1 Roll. Abr.2 Carih. 161. Bac. Abr/Enf»J8* 
(fe)Co. Lit. 126. a. 

16 
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Capital Crimes. 

8. The age of fourteen is the common 
standard, at whieh both males and females 
are, by our law, obnoxious to capital punish- 
ments ; for the law presumes them at those 
years to be " doli capaces," and capable of 
discerning between good and evil ; and there- 
f6re subjects them to capital punishments, as 
much as if they were of full age (/) 

But though fourteen be the " setas puberta-» 
tis," before which our law does not presume 
the party to be " doli capax," and therefore 
that a party indicted for a capital offence com- 
mitted before these years, is to be foimd not 
guilty ; yet this general rule is subject to the 
following modifications. 

i. That if the party be above twelve, though 
under fourteen, and appears to be " doli ca- 
pax," and could discern between good and 
evil at the time of the offence committed, he 
may be convicted, and undergo judgment and 
execiltion of death, though he hath not attain- 
ed the age of fourteen. But herein, according 
to the tlie nature of the offence and circum- 
stances of the case, the judge may or may not 
in discretion reprieve him, before or after 
judgment, in order to the obtaining the king's 
pardon, (m) 

(/) F. N. B. 202. Co. Lit. 247. b. Hal. Hist. P. C. «6. 
Hawk. P. C. 2. Forst. Cr. Law, 70. 
(m) Hal. Hist. P. C. 27. 
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s. If an infant be above seven, and under 
twelve years of age, and commit a capital of- 
fence,prima facie,he is to be adjudged not guil- 
ty, and to be found so ; but yet if it appear, by 
strong and pregnant evidence and circumstan- 
ces, that he had discretion to judge between 
good and evil, judgment of death may be given 
against him; for " malitia supplet setatem.'" 
But herein the circumstances must be inquir- 
ed of by the jury, and the infant is not to be 
convict upon his confession : also herein, says 
Lord Hale, it is prudence after conyiction to 
respite judgment, or at least execution j but 
he says that if he be convicted, the judge can* 
not discharge him, but only reprieve him from 
judgment, and leave him in custody till the 
king's pleasure be known.(72) 

3. If an infant be within seven years old, he 
cannot be guilty of felony, whatever circum- 
stances proving discretion may appear ; for, 
ex presumptione juris^ he cannot have discre- 
tion; and no averment shall be received 
against that presumption. 

If an infant nnder the age of fourteen be 
indicted by the grand inquest, and thereupon 
arraigned, the petit jury may either find gene- 
rally not gi^ty ; or they njay find the matter 
spe'cially, that he committed the fact, but 
that he was under the age of fourteen, scili- 
cet, sBtatis i 3 annorum, and had not discre- 
tion to discern between good an evil ; et non 
per felonian. 

(n) Ibid. See V\rilli4in York's case ; a boy of ten years 
old,convicted for the murder of a girl five years old. ForsU 
Cr. Law, 70. 
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Felonies, 

8. A. Where an act is made felony or trea. 
«Dn, it extends as well to infants, if above the 
age of fourteen, as to others ;(o) And this ap^ 

Sears by several acts of parliaTient ; as by t 
ac. 1. c. 1 1. of felony for marrying tivo wives 
^— where there is a special exception of mar- 
riages within the age of consent, which in fe- 
males is twelve, in males fourteen years ;(p) 
so that if the marriage were above the age of 
consent, though within the age of twenty-one 
years, it is not exempted from the penalty. 

So, by the statute » I H. 8 c,.7. concerning 
felony by servants that embezzle their mas- 
ter's goods delivered to them, there is a spe- 
cial proviso^ that it shall not extend to ser- 
vants under the age of eighteen years, who 
certainly had been within the penalty, if above 
the age of discretion, viz* fourteen years, 
though under eighteen years, unless exclud- 
ed by a special provision (^) 

So, by the l«th Ann. c. f. Where appren- 
tices under the age of fifteen, who shaiU rob 
their master, are excepted out of the act. 

Miidemeundrs, # 

8 If an infant under the age of twenty-one 
years be indicted of any misdemeanor, as a 
riot or battery he shall not be privileged 

(o) Co. Lit. 247. Hal. Hist. P. . 2!, 22, 

(p) Ante, 59. 

(^) Hal. Hist. P. C. 22. 
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barely by reason that he is under twenty-one 
years ; but if he be convicted thereof by due 
trial, he shall be Aned and imprisoned ; be- 
cause upon his trial the court ex officio ought 
to consider and examine the circumstances 
of the fact, whether he was " doli capax," b^. 
(r) but if the offence charged by the indict- 
ttient be a mere non-feasance, (unless it be of 
duch a thing as the infant is bound to do by 
reason of tenure, or the like, as to repair a 
bridge, £^c.) there in some cases he shall be 
privileged by his nonage, because laches in 
such a case shall not be imputed to him. 

If A, kills B., and C. and 1). who are pre- 
sent do not attack the offender, they shall be 
fined or imprisoned ; yet if C. were within 
the age of twenty one, he shall not be fined 
or imprisoned. (5) And general statutes that 
give corporeal punishment, are not to extend 
to infants :{t) therefore if an infant be convict 
in ravishment of ward, he shall not be impri-^ 
soned, though the statute of Merton, c. 6. be 
general in that case. But this must not be 
understood only of tho)3e cases where the 
corporeal punishment is but collateral, and 
not the direct intention of the proceeding 
against the infant for his misdemeanor. 

(r) Hal. Hist. P. C. 20. 

»Hal. Hist. P. C.21, 
{t) Ibid, Plow. 364. 
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1. How infants are to sue ; — 8. and he sued. -^ 
8. Their privileges in the courts. 4. Thegt- 
neral protection afforded them by Chancerij. 
Jindj 6. Their exemption from costs. 

1. An infant, not having power to appoint 
an attorney, must in all cases where he is 
plaintiff, sue by guardian or prochein aniy.(a) 
But if an infant, and a man of full age, are 
made executors, they may bring an action as 
executors, and the infant may sue by attorney, 
without making any prochein amy, because 
they sue in the right of the testator, and not 
in their own right ; and therefore he that is of 
full age may appoint an attorney for him that 
is within age :{b) tor it is held in Yelverton, 
(180) that an infant executor ^annot be sum- 

(a) T. N. B. 27. 2 Inst. 261. 390. Co. Lit. 135. b. 
Cro. Car. 86. Hutt. 92. Jones, J 77. Hetl. 52. Litt. 
Rep. 60. Cro. Jac. 161. 641. Bridg. 74. One autho- 
rity. Palm. 296. says the suit shall be by guardian and 
not by prochein amy, except where the guardian will not 
sue, is himself to be sued, or the infant is essoined. 

Advantage must be taken by plea in abatement of the 
infantas suing by attorney ; for since the 21 Jac. 1. c. 13. s. 
2. and 4 Ann. c. 16. s. 2. it is not error after judgment, 
either on verdict or by default. 

(6) 1 Roll. Abr. 288. Cro. Eliz. 278. 2Saund. 212. 
1 Mod. 47. 73. 296. Vent. 102. 1 Sid. 449. and see 
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moned and severed. And it seems that the 
infant must be joined, even though he have 
not proved the will.(c) 

The respective courts in which the suit is 
commenced, must assign a proper guardian 
to the infant ;(rf) and therefore if an infant be 
sued, the plaintiff must move to have a pro- 
per guardian assigned him. The coui-sehath 
been to allow some of Uie officers of the court; 
who by reason of their skill make the best 
guardians^ and prochein amys, for the advan- 
tage of the infant.(^) The Court of Chancery 
may appoint one of the hix Clerks to be guar- 
dian to an infant.(X). But if there be a guar- 
dian appointed by the father, or, ex provisione 
legis, as guardian in soccage, who acts ac- 
cordingly, he only shall be admitted to sue for 
the infant, unless he hath misdemeaned him- 
self ;(§*) though it is said by Lord King, that 

Cartfa. 134. Infant executors, not having proved the will. 
Deed not join an executor of fall age, in a " Sci. Fa." on 
judgment for testator ; the facts being stated in the *' Sci. 
Fa." 1 I^ev. 181. Hatton v. Mdscall, Raym. 198. Baron 
may appoint attorney for feme within age, post. In Bale 
V. Starkey, Cro. El. 542, it was held not to be error, 
though an in&nt sole executor sued by attorney. 

(c) 1 Wms. Saund. 291. h. 

{d) StyK 369. Roll. Rep. 303. 

(e) 2 Inst. 261. 

(/) 2 Chan. Cas. 163. Where an infant resided in Ger- 
many, and his father was not interested in the suit, the 
court on motion assigned the father. 9 Yes. 357. 
Jongsma v. Pfiel. 

^) 1 Sid. 424. 
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no one can have a testamentary guardian 
for this purpose.(A) The Court may dis- 
charge one guardian and appoint another (t) 
But the infant cannot revoke the appoint^ 
ment.(A:) * 

In the Common Pleas, a record of admit- 
tance of the guardians made; but in the 
K. B, it is only recited in the count " J. 8. 
per A. B. guardianum suum ad hoc per cur. 
Specialiter admissum queritur," ijc,(/) The 
admission of the prochein amy, or guardian, 
may be either special^ to prosecute or defend 
* a particular action, or genei^al^ to prosecute or 
defend all actions vrhatsoever ;(m) though it 
is said, that by the practice of the Court ei( 
K. B., a special admission of a guardian to 
appear in one cause will serve for other8.(w^) 
The order for the admission should be ob- 
tained before declaration, and a copy thereof 
, annexed to it ; else the defendant is not com- 
pellable to plead ;(o) and the plaintiff's attor- 
ney, if required, niust give notioe to the de- 

(h) 1 Sir. 709. 

(t) StyL 450. 1 Ld. Raym* 5i5. As where the gua^ 
dian would prosecute an appeal of death against the in-^ 
fant^s will. 

(jfc) Palm. 252. Salk. 176. Holt, 153. pi. 1. 12 Mod. 
372. 1 Ld. Raym. 555. 

(0 4 Rep. 53. b. 1 Sid. 153. 342. Cro. Etiz. 158. 2 
' Inst. 261. 3 Mod. 236. 1 Lev. 224, Carth. 256. 

(m) 1 Str. 304. Archer v Frowde. 

(n) Id. 305. 

<o) Sty. Pr. Reg. 264. 
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fendant^s attoniey^ of the place of abode of 
the prochein ^my.{p) 

To constitute a prochein amy, or guardian, / 
the person intended, who is usually a near / 
relation, should come with the infant before i 
a judge at his chambers; or else a petitionl 
should be presented to the judge, on behalf 
of the infant, stating the nature of the action, 
and, if for the defendant, that he is advised 
and believes, that he has a good defence there- 
to ; and praying, in respect of his infancy, 
that the persan intended may be assigned him 
as his prochein amy, or guardian, to prosecute 
or defend the action. This petition should 
be accompanied with an agreement, signifying 
the absent of the intended prochein amy, or 
guardian, and an .affidavit made by sotne third 
person, that the partition and agreement were 
duly signed. On being applied to in either 
of these ways the judge will grant his " fiat ;'' 
upon which a rule or order should be drawn 
up with the clerk of the rules in K. B- for the 
admission of the prochein amy, or guardian. 
In C.P. the order for admission is made by the 
judge, and entered by the prothonotaries on 
their remembrance.roll.(9) An infant must as- 
sign errors, as well as sue, by guardian,(r) or 
prochein amy and not by attorney. 

The prochein amy, was first given by the 

statute of Westminister, 1. c, 475 and Weat^ 

I 

ip) 1 Wlls. 246. Tomline v. Brookes. 
iq) Tidd, 93. 
(r) Co. Ent. 289, 

17 
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minister, 8. c. 15. for cases of necessity, where 
the Infant is to sue his guardian, or is essoign- 
ed, or the guardian will not sue for him ; but 
for the profits received after fourteen the in- 
fant was admitted by guardian to sue an ac- 
count against his guardian in soccage ; for he 
must charge him as bailiff :(.$) and a guardian 
will be ordered to acknowledge satisfaction 
for so much as lie has received on a judg- 
ment (^) 

It seems that if a party come of age before 
trial during a suit commenced by guardian 
or prochein amy, he ought to appoint an at- 
torney forthwith ;(«) and if he omit to do so, 
advantage may presently be taken of his 
omission ; but it cannot be assigned for er- 
ror.(2:) In Chancery the course seems to be, 
to proceed in such case without any change : 
{y) and by si Jac. l c. 18. it is enacted, that 
after verdict given in any court of record, 
judgment shaU not be stayed or reversed by 
reason the plaintiff in ejectment or other per- 
sonal action, being under age, did appear by 
attorney, and the verdict pass by him. 

(*)Cro. Jac. 219. 
. (0 Moor, 862. 

(u) Cro. Jac* 580. Stone v. March. This was in a writ 
of right : the party may do so in other suits. Moor, 665. 
Palm. 229. 3 Bac. Abr. 616. and it'cannot be error. 

{x) Bulstr. 24. Nor, it seekns, if an infant e?cecutor sue 
by attorney and rtcattr ; for every thing shall be allowed 
for the advantage of 1^ autre droit;'^ alitre, if he fail. Poph* 
130. Cro. Jac. 441. 

(y)Pr.Reg. 195. 
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in Chancery an infant cannot bring a bill 
but by proehein amy ;(z) but as the prochein 
amy pays the costs,(fl) any person may bring 
a bill as prochein amy to the infant, without 
his consent.(d) 

If baron of age, and feme within age, bring 
an action, they may sue by attorney, and the 
baron appoint an attorney for both.(e) 

s. Though an infant may sue by guardian 
or prochem amy, yet he can only defend by 
guardian ;(d) and if he appear by attorney it 
is error:(^) however, if an attorney undertake 
to appear for an infant, the court will oblige 
him to do it properly.(X) The plaintiff moves 
that proper guardians be assigned to the in* 
fant ; and the rule or order for the admission 
of a guardian should be obtained before plea, 
and a copy of it annexed thereto ; for if an in-, 
fant defendant appear by attorney, though it 
be in consequence of common process, viiih 
a notice requiring him to appear in that man* 
ner, the phdntiflr ihay obtain an order for 
striking out the apearance, and that the defen* 
dant may appear by guardian within a certain 

(z) 3 Bac. Abr. 620. Inf. K. ?. 

(p) See post. The prochein amy being liable to the 
costs cannot be examined for the infant, 2 Str* 1030. though 
bis declarations pay be received against him. 1 Str. 548. 

(fc) Abr. Eq. 72. Andrews ▼• Cradoek. 

(c) 2 Saund. 213. 

(d) Hutt 92. I^alm. 225- 1 Roll. Abr. 287,. 8. F. N. B. 
27. Styl. 369. Oo. Jac. 645. 2 Roll. Rep. 267. 

(e) 3 Rep. 58. b. 9 Rep. 30. b. Moor, 665^ Palm. 229^ 
(/) 1 §tr. 114. Stratton v. Burgis. 
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» 

time, (usually four or six days) or in default 
thereof that the plaiutiff may be allowed to 
name a guardian, to appear and defend for 
him ;(^) and a similar order may. be obtained 
where the defendant neglects to appear at 
aU {h) 

The appearance must be entered in the 
name of the infant, 'v predict ; Catherina^ per 
J- :<S. guardian, venit et dicit quod ipsa,'' dfc.(i) 

In an action against baron and feme, the 
feme being within age ought to appear by 
guardian ;<^) and if she appear by attorney^ 
and thereupon judgment is ^ven against them, 
it is error (/) 

If a common recovery be suffered, and the 
baron and feme, in right of the feme, (the 
feme being within age) be vouched, and they 
appear by attorney and vouch over, and so a 
common recovery is had, this is error ; for 
though the baron be of full age, yet the feme 
being within age she ought to have appeared 
by guardian ; fiir the husband cannot make 
an attorney for the wife in a matter that con« 

(g) Barnes, 413. Kerry v* Cade, 418. GladmaD y. 
Bateman. 

(A) 3 Str. 1076. Stone v. AtwoU. 3 Wils. 50. Shipman 
V. StcphenSf 

(t ; 8 Mod. 33G. If the guardian for defendant is admitted 
ml prosefumd. : this is erroneous. Cro. Jac. 614. Palm, 
S9G. but an admission quod stqualur is good,ia.a common 
recovery.. 3 Saund. 95. 1 Sid. 446. 1 Mod. 48* 

(k) 36 Ap. 40. 1 Roll. Abr. 388. 

(/; Vent. 185. Freeman v. Boddingtoo, ? Ley.. 38. 9 
Keb.878, 
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cerns her inheritance, for then he might de- 
feat her of her inheritaiice, especially in a 
common recovery, which is now but a com- 
mon assurance ; and their coming in as vou- 
chees makes it the stronger; the vouchee 
losing all right to the land, and giving recom- 
pense to the tenaiit(m) 

The husband cannot disavow a guardian 
made by the court for his vrtfe (w) 

If an action of debt be brought against an 
infant executor, he cannot appear by attorney, 
but ought to appear by guardian, else it is 
error, because otherwise he might be at great 
prejudice ;(o) for assets may be found in his 
hand, and judgment given to recover the 
debt, damages and costs '' de bonis testatoris 
si, ^c. et si non de bonis propriis,'' when 
perhaps the infant had a release or acquit- 
tance to plead, and so he shall be charged 
^ de bonis propriis^' by his ill pleading, with-* 
out any remedy against the attorney ; but if 
a guardian mispleads and loses thereby, an 
action lies against him.(p) 

So, if an infant and one of full age are 
made executors, and an action is brought 

(m) 1 Roll. Ab. 288. Bridg. 74. S28, Palm. S34. 244, 
?50. Cro. El. 379. Holland v. Lee, 

(n) Vent. 185. 

(o) 1 Roll. Abr. 287, 28«. 3 Bulstr. 180. Forbes v. 
Child, Popb. 130. Cro. Jac. 420. 1 Roll. Rep. 380. 

(p) Palm, 229. 2 Leon. 59. Crp. Jac. 641. 1 Mod. 49. 
As to administrator, see 1 Roll. Abr. 288. Vent. 103. 2 
6»UQd. 213. 1 Mod. 47. 298. 3 Bulstr. 180. 
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against them, he that is under age must appear 
by guardian ;(q) and it is held that an infant 
executor cannot be summoned and severed.(f ) 
In replevin against A., B., and C, they all, 
per J. 8. attornat, made conusance as tiailiffs 
to J. N. and had judgment upon a writ of er- 
ror in K. B. It was assigned for error, that 
A., one of the defendants, was an infant, and 
yet appeared and pleaded by attorney ; but 
the judgment was notwithstanding unanimous- 
ly affirmed, though for different reasons. 
Three of the judges held that it ought to be 
affirmed, because the defendants are in ^ au^ 
tre droit," and all make but as one baiKfi^ and 
that the disability of the servant shall not 
prejudice his master; they agreed that the 
case of executors is the same in reason with 
the present case ; and that with them there 
is a difference where the infant is plaintifl^ 
and where defendant ; that an avowment is 
in the nature of the plaintiff, and so are the 
bailiffs who make conusance. But Holt C. 
J. differed, and held this appearance of the 
infant was irregular, for he ought to plead 
per guardianum, and the joining the other de- 
fendants with him signified nothing, so ^ to 

(q) Styl. 31 8. 3 Mod. 236. 2 Str. 784. 

(r)Yelv. 130. Where an action is brought against 
partners, and one of them pleads infancy, the plaintiff can*^ 
not enter a ^^ nolle prosequi" as to the infant, and proceed 
against the others, for. if he does he will be nonsuited ; 
but must discontinue the first action, and prooeed ^de no^ 
vo" against the others. 5 Esp. N. P. C. 47. Jaffray v. 
Fairbairn. 
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charge the infa&t ; for if the judgment pass 
against him, it shall be for the damages ^^ ile 
bonis propriis," and he shall not be amerced ; 
therefore where he is joined, or where he is 
single, there is no manner of difference in 
reason, for in both cases the loss is the same 
if judgment is against hiti) ; but he agreed 
that in this case the judgment should be af- 
firmed, because the plaintiff did not take ad- 
vantage of the infancy in time, by pleading it 
in abatement. (^) 

It is said that in Chancery a guardian can- 
not be otherwise appointed than by bringing 
the in&nt into court, on his praying a com- 
mission to have a guardian assigned him.(/) 
Bat if the infant resides in the country he 
sues out a commission to assign a guardian, 
and put in his answer ; and whether he pleads, 
answers, or demurs, still it must be done by 
his guardian for if it is the plea, answer or 
demurrer of the infant, and not of the guar- 

(0 Carth. 122. 179. Coaa v. Bowles. Show. 13. 165. 
Salk. 93. 205. One of the judges thought this matter 
might be assigned for error, though pleadable in abate- 
ment. Carth. 1 23. Where the defendant pleads infancy, 
a replication in a general form, ^ that the articles were ne- 
cessaries suitable to the estate and degree of defendant^ is 
sufficient. Carth. 110. Huggins v. Wiseman. Where 
mfancy is given in evidence under the general issue, (as it 
may be in cases of simple contract) it is competent to the 
plaintiff to answer it by proof of any matter, which might 
have been pleaded as reply to the plea of infancy. 1 
Selw. N. P. 141. 

(0 Abn Eq. 260. Lloyd v. Carew. 



.^ 



1«8 Law of Chaf. IX.] 

dian, it will be irregular. When the infant 
neglects to appear,(?/) or to have a guardian 
assigned, it is a motion of course, (he being in 
contempt to an attachment) to pray for a 
messenger to bring him into court ; and when 
he is there the court always appoints him a 
guardian: but it is doubted whether this can 
be done against a peer of the realm who is 
an infant, and whose person, though not sa- 
cred, is privileged. 

S. Infants have many judicial privileges 
which persons of full age have not. Thus, 

In debt against an infant for rent arrear, 
the defendant demurred to the declaration, 
and afterwards pleaded to issue, and the court 
held that the infant may waive his demurrer 
in the same term.(j;) 

If judgment be given against an infant by 
default in a writ of right, he shall have a 
vmt of error, and reverse the judgment for 
his nonage.(^) 

But this must be understood of an heredi- 
ry right, in which the infant shall not lose by 

(u) A man by will charged his land' with the payment 
•f debts : the creditors filed a bill against the infant heir 
who appeared, but neglected to answer. An attachment 
was issued against him : however, as he was in Scotland? 
it was held he must ansiwer by a certain time, or shew 
cause why a receiver should not be appointed. 3 P. 
Wms. 409. Leg. v. Turn bull. 

(x) 2 Bulstr. 69. Quaere if the court would not, on 
motion, give leave in the second term to waive the de- 
murrer f 

{jf) Cro. Jac. 464» 
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default ; for there is a difference between 
those things which concern the hereditary 
right for which the parol shall demur, and 
those actions which are brought and ground- 
ed " de son tort demesne,'' as in waste, dissei* 
sin, or the like ; in these the infant shall not 
be privileged, ^^ quia malitia supplet setatem'. 

In an assize against two, of which one is an 
infant, if they make default, by which the as*- 
size is awarded, and after the assize remains 
for default of jurors, yet the infant shall ba 
received to plead afterwards. (a) 

In an assize by an infant, if the tenant 
pleads an ill bar, and the infant replies, by 
which he makes the bar good if the plaintiff 
had been of full age, yet this does not make 
the bar good against the infant ; but if the 
judgment be for the tenant thereupon, this is 
error for the court ought to plead for the in- 
fant on account of the tenderness of his age^ 
(6) and the judges are considered his counsel- 
lors.(c) But, 

In a formedon in remainder, if the tenant 
pleads infancy, and that the remainder de* 
scended to him, and prays his age 5 and the 
demandant pleads that the remainder did not 

(z) Cro. Jac. 467. Payment of money.into court, with 
a plea of infancy, is not an admission of the plaintiff ^s d«- 
nand beyond the sum paid in. 2 Esp« 482. n« 

(a) 29 Ass. 36. 1 RolU Abr. 73h 

(6) 37 Ass. 5. 1 Roll. Abr. 731. 

(c) Cro. Jac» 466. 

18 
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descend to him, and thereupon issue is joined 
and found for the demandant, a final judg- 
ment shall be given notwithstanding the in- 
&ncy of the tenant ; for in all cases where 
the issue is upon a dilatory plea, and tried 
per pais, the judgment is peremptory, (d) 

An infant shall be privileged from fine and 
imprisonmeat, in many cases in which per- 
sons of full age are thus punished :(t) as, if 
an infant in an assize vouch a recot*d and fail 
at the day, he shall not be imprisoned,although 
the statute of Westm. t. c. 8Q. that gives im- 
prisonment in such a case, b general i{e) also, 
if guilty of a forcible entry, although he may 
be fined for the same,. yet he cannot be im- 
prisoned :(f) 80, if an infant be convict in an 
action of trespass ^ vi et armis," the entry 
must be, <^ nihil de fine, sed par donatur quia 
infans.') However, the ^ capiatur pro fine'* 
is now taken away by 5 W. and M« c. i%^ 

An infant plaintiff or demandant shall not 
be amerced ;(^) and tliis is the reason he shall 
not find pledges. (A) 

AMERICAH CASES 

(1) The court will not discharge an infant out of cus- 
tody upon the ground of infancy, where there is no sug^ 
gestion of fraud, but will leave him to use that fact in his 
defence. CUmionv, Bushy 3 Binney^s RgH>rt$ 41S» 

(jd) 1 Lev. 163. 1 Sid. 118. 25$. Amcot r. Ampot. 
(0 Hal. Hist. P. C. 90, 21; Bridg. 173. 
(/) Cro. Jac, 274. 

(g) Co. Lit. 127. 8 Rep. 61. 3 Bulstr. 976. Palm. 518^ 
1 Roll. Abr. 914. 288. 
(A) Cro. Car. 16% 
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But an infant defendant shall be amerced if 
he pleads with the demandant, and the matter 
is found against him,(i) though be shall be 
pardoned of course, and the entry in such 
case is ^ ideo in misericordia, sed par dona^ 
tur quia infans.'^(iE:) 

But if an infant brings an action by his pro- 
chien amy, and pending the action comes (rf 
age, and malces an attorney, and after a aon« 
suit, he shall be amerced.(/) 

And if a ^ prsedpe" be brought against an 
mfant, and pending the plea he comes oi full 
age, he shall b^ amerced for so much delaf 
as takes pkce after he comes of (^.(m) 
Wager of law is not allowed for or againat an 
infimt(n) 

4. *The interest of infants is so far regard* 
ed and taken care of in the court of Chance*, 
ry, that no dbcree shall be made against an 
infant, without giving him a day to shew cause 
against itj when he comes of age. (a) But 
he is Aot bound to wait till he comes of age 
before he seeks redress against the decree, 
but may apply for that puipose as sdton as he 
thinks fit ; and may do this, it is said, by bill 
of review^ rehearing, or by original bill allege 

(0 1 Roll Abr. 214. Cro. Car. 410. 
(i) 8 Rep. 61. Palm. 518. Cro. Car. 410. 
(0Dy.3S8.pl. 41. 

(m) 3 Buktr. I5L S Rej^ 49. Moor, 394. 1 RpH 
Rep. 294. 
(n) Co. Lit. 995. a. 
(p) 3 yero. 342. 
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Big Specially the ^rora of Uie former decree. 

(P) 
If there are seyeral parties to a suit m 

Chanceiy, and it appears that any one of the 
defendants is an in&nt, and any thing* is pray- 
ed against him by the decree, be must liave a 
day g^ven him to shew cause ;(9) the words 
of the decree are thus, ^^ And this decree is 
to be binding on the said J. S. the infant, un- 
less he shall within the time of six months 
after he shall attain bis age of twenty-one 
years, (being served with a process for that 
purpose) shew unto this court good e&use to 
the contrary," 

The process is by w^y of " subpcena,'' to 
be served on the defendant at his coming of 
age : is a judicial Vrrit, and must be returned 
in term time. 

If h^ shews no cause, the decree is made 
absolute upon him $(r) but when he comes of 
age and shews cause within six montiis, he 
may put in a new answer and make a new 
defence ; for it would be highly unreasonable 
to condhde him by what his guardian had 
done, who perhaps made an improper de^ 
fence, or mistook the nature of the case ; 
and if the infant notwithstanding were to be 
bound thereby, it would be to no purpose to 
give him a day to shew cause. 

(p) Ricbmond v. Tayleup, 1 P. Wms. 735. 

\q) 1 Vern. 295. 232. 2 Vent 351. The infant heir is 
fallowed no day to shew cause where the devise is to iruBtm 
Xo pay debts. 1 Atk. 420. Blatch v* Wilder* 

{r) Abr. JEq.280,?81t 
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Therefore if a guardian put in an answer 
to a bill in Chancery for an infant on oath, 
such answer shall not conclude the infant, nor 
be read in Evidence against him ;(^) for the 
effect of an infant's answer to a bill in Chan- 
cery is to no other purpose than to make pro- 
per parties, so as to have an opportunity to 
take depositions, and to examine witnesses to 
prove the matter in question ; and therefore 
exceptions cannot be taken to an infant's an- 
swer, (if) And in a suit against an in&nt, the 
service of subpcena to hear judgment, must 
be on the guardian, not on the infant,(2/) 

But it seems that if lands are devised to be 
sold for payment of debts, the lands may be 
decreed to be sold without giving the heir, 
who is an in&nt, a day to shew cause when 
he comes of age ; for nothing descends to 
him ; but if he is decreed to join in the sale, 
he must have a day after he comes of age. (a:) 

And it is said by the court in Mod. 1S8. 
{y) that " in cases of trusts, infants are always. 

(5) Carth. 79. Eccleston v. Petty, 3 Mod. 259. Show. 
89. Fountain v. Cain, 1 P. Wms. 504. 2 P. Wms. 401. 
3 P. Wms. 237. 2 Atk. 531, Aliter, if a superannuate 
ed person ausw^r by. guardidp. Ahr. Eq« 2B1. Prec. 
Gh. 229. 

(0 Bunb. 338. Slrudwick v. Pargiter, 4 Br. P. C. 256. 

(ti) 2 P. Wms. 643. Taylor v. Atwood. 

(x) 2 Vfern. 499, Cooke V. Pardons, Pr. Chan. 1 85. 
Unless tke Sale be foi: hi^ interest, and there is a trust to 
be performed, and the court can sep to the proper appK* 
catioa of the mon^y. S Atk. 117. Uvedale v. Uredale-^ 

(y). Whitechurcji v. Whitechuych, 
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bound by decrees of this court $ and so they 
are where the will of the ancestor is contest* 
ed ; and it is either set aside or confirmed in 
equity after trial on an issue of ^ devisavit vjbI 
non,' or where it is otherwise set aside with- 
out a trial at law; and there is scarcely any 
case where an intant hath time to shew cause 
against a decree ; but where it is necessary 
for him to join in a conveyance to complete 
tiie estate, and where such conveyance is of 
the ipheritance^as in decrees of fdtedosures 
of mortgagers, j^c.'^ And even in the case 
of foreclosure it is not permitted him to ra^ 
vel into the accounts, nor is he entitled to re* 
deem ; he is merely entitled to shew error 
in the decree.(z) 

kn infant may file a bill of review to re- 
verse a decree, notwithstanding it hath beea 
enrolled upwards of twenty years (a) 

It hath been holden that an infant, when 
pluntifl^ is as much bound,(6) and as little 
privileged, as one of full age ; unless gross 
laches, or fraud and collusion, appear in the 
prochein amy, in which case the infant may 
open the decree by a new bilL(c) But the 

{z) S F. Wms* S53. Mallack v. GaltOn. So an ac- 
count settled with an infant, shall not be opened after a 
length of time, unless fraud appears, 3 Atk. 119. Vernon 
v.Vaundry. 

(d) 4 Br. Gh« Rep. 44 f. Lytton v. Lytton. 

(6) Even by laches in the suit. 13 Ves. 396. Hinchii^ 
brooke v. Shipbrooke. 

(c) 3 P. Wms. 518. LordBr6kev^ Lord and Lady 
Hertford, 3 Atk. «36. 
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bouse of Lords gave Sir John Napier leave to 
shew cause when be came of age, against his 
own decree ;(d) and an infantas neglect to put 
in a replication shall not be taken as an admis* 
sion of the truth of the answer, for an infant 
can admit nothing. (^) 

If the court detect an incautious submis* 
sion in the bill of an infant, to any thing that 
will be prejudicial to his interests, they wHI 
direct an amendment, f/]) 

An infant may put in a new answer(g) at 
any time before the decree is made absolute. 

Under the general protection afforded to 
infants by the court of Chancery, an infant 
may by his prochein amy call his guardian to / 
account, eyen during his minority; and if/ 
a stranger enters, and receives the profits of] 
the infantas estate he shall in consideration off 
this court be looked on as a trustee for the! 
in&nt(A) The court will not suffer an in- 
fiint to be prgudieed by the laches(i) of his 

{(3) S Br. P. G. 301. Lady Fffington v. Napier. 

\t) 2 Atk. 377. Legard v. Sheffield, contra 3 P. Wins. 
237. Thurston v. Dechair, (n. E.) 

(/j 2P.Whis.387. Serle v. St. Eloy. 

(g) 1 P. Wms. 504. Fountain v. Cain. 

(ft) But the court will not appoint a receiver where tl^ere 
is no bill filed. 1 Atk. 489. 

(«) If a trustee purchase the estate of infant cestui que 
trust, either during his minority or after age, (Sudg. Y^ 
and P. 488.) the cestui que trust may insist on the purchase 
bebg avoided, and may reclaim his estate, allowing for 
any impr^veaeRls that have been made. (M« 494.) 
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trustees(A:) or guardians.(/) It will too, with 
tile approbation of his relations, allow him 
maintenance out of a frUst estate, though there 
be no provision in the trust for that pur^ 
pose ;(m) and make the order for that pur- 
poije, though no cause be depehding,(n) It 
may change the nature of his estate ;(o) (and 
so it ^eems may guardians and trustees, where 
it is manifestly for the benefit of the infant. 
{p) Lord Thurlow stated it to be a general 
rule, that a trustee should not, ad libitum, 

(fc) 2 Vera. $68, Allen v. Sajer. In this case the 
trustees had omitted to enter within five years after a fine 
levied by a stranger* In the next case adduced, k guar- 
dian had suffered a doweress to recover, by omitting t9 
set up a term. 

(/) Prec. Chan. 151. and payments to the infant during 
his minority are discountenanced. 4 Yes. 369. Lee v^ 
Brown. 

(m) 2 Vern. 236. Maintenance rarely, but advancement 
frequently. 6 Ves. 473. Wdlker v. Wetherall. The Chan- 
cellor ordered a proper allowance fi?r the maintenance of 
infants, wards of the court, who had been ill used by their 
father (-12 Ves. 402. Whitfield v. Hales.) But on ^ too*- 
tion for increase of allowance to an eldest son, the court 
will not do more than direct a proper allowance. (1 Br, 
Ch. Ca. 1 79. Barnett v. Barnett.) 

(n) 2 Atk. 315. Ex parte Whitfield, 3 Br. Ch. Rep. 88. 

(o) 1 Vern. 435. Lord Winchelsea v. Noreclifi*, 6 
Ves. 6. Lord Ashburton y. Lady Ashburton. Though 
there was no authority in the will. < 

(p) Ambl. 417. In wood V. '^wyne. Where there are 
adult^^d infant legatees, whose legacies are charged on a 
peal fimd, though the adults have a right to have their leg- 
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charge the nature of an infant's estate ; but 
held that the trustees having applied the per- 
sonal estate of the infant, in performance or 
satisfaction of a coiulition, upon which the in- 
fant was entitled to a real estate, that was not 
a ground for raising a trust against the heir 
in favour of the personal representative of the 
infant (^) '1 he court will even decree build- 

acies immediately raised^ and for that purpose a sale may 
be necessary, and the heir offers the purchase money to 
be laid out as a security for the interest of the infants leg^^ 
acies, the court will not deprive them, in case of deficiency 
of recourse to the real fund. 3 Br. Ch. Ca» 19* Dickenson 
V. Dickenson. 

Money in the funds, belonging to wards of the court, 
cannot be invested in the Accountant Generals name till 
the Master has made his report on the account taken by 
him. 1 Br. Ch Ca. 56. Bencroft v. Rich. 

(q) 1 Foubl. Eq. Tr. 82. note f. In application of the 
personal estate of infant tenant in tail, to redeem the land* 
tax, by perbons not having authority within the pc , the 
court will determine by analogy to the option to be reserv- 
ed by guardians, &c. under the a^^t for the personal rep- 
resentative of the infant to charge the estate in the posses- 
sion of the remainder-man ; and in all cases the court will 
so guard the property of an infant, as that the conversion 
of it shall not change the nature of it between the repre- 
sentatives. 11 Ves. 257.278. Ware v, Polhill. In Ash- 
burton v. Ashburton, 6 Ves. 6. the Chancellor directed 
lands purchased withthesavingof an infantas estate, to be 
conveyed to the infant, and his personal representatives, 
until he attained twenty-one ; because, as personal estate, 
he might bequeath it at seventeen. 

19 
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iiig leases of sixty years of an infants estate, 
• when it appears to l3e for his a(lvantage.(r) 

If it be represejited to the court, that a suit 
instituted on behalf of an infant is not for his 
benefit, an inquiry into the fact will be direct- 
ed to be niade l>y one of the masters ; and if 
he reports that the suit is not for the benefit 
of the infant the court will stay the proceed- 
ings.{s) So, if two suits for the same purpose 
are Jnstitiited in the narpe of an infant, by dif- 
ferent persons acting as his next fiiends, the 
court will direct an inquiry to be made in the 
same manner, wliich suit is most for his ben- 
efit ; and when that pohit is ascertained, will 
stay proceedings in the other suit (/) 

If a legatee be of full age he shall have in- 
terest on his legacy, only from the time of his 
demand after the year allowed the executor: 
when no time is appointed the legacy is only 
payable on demand. But in the case of an 
infant it is otherwise ; and he shall have inter- 
est, because no laches can be imputed to 
him.(w) * . 

5. / n infant is not liable to costs, but oply 
his prochein amy ;{x) and if he refuse to pay 
them on demand, the court will grant an at- 

(r) 2 Vern. 224. and the guardian of infant tenant in 
tail is not restrained from cutting down timber. Forrest 
Rep. 16. Eq. Tr. Fonbl. 82. 

(«) 3 P. Wms.* 142. Da Costa v. Da Costa. 

(0 Mitf. Eq. PI. 27. 

(u) 2 Eq. Tr. 429. 

Ix) Cro. El. 33. Grave v. Grave, 2 P. Wms, 297. Tur- 
ner V. Turner, 2 Str. 708. 
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• 

tachmentagai fist him {y) Yet where the in- 
fant plaintifT was taken in execution for the 
costs, the court refused to disclmrge him on 
motion ;(z) and it huth heen adjudged tliat 
costs are payable by an infant defendant(a) 

If an infant by his guardian or prochein 
amy brings an ejectment, which is found 
against him, and the guardian becomes insoL 
vent, the infant Inmself nmsl answer the 
costs ;(6) because the rule was entered into 
for the infant's benefit ; and infants must not 
disturb the possession of others by unlawful 
entries, without being punislied with costs. 

When an infant sues, it is the pitictice with 
the court of law to stay the proceedings dU 
the prochein amy, guardian, or attorney, hath 
given security for the costs ;(c) and where he 
has appeared to be in law circumstances, or 
incompetent to discharge the costs, they have, 
on motion, ^ppoiinted a new prochein amy, 

(y) Barne«, 1 2a. Slaughter v. Talbot. 

(z) 2 Str. 1217. Gardiner v. Holt, iS East, 6. 

(d) Dj. 104. 1 Bulstr. 189.2 Str. 121 7, see Barnes, 
133.ThurstOQt v. Percivall. And where an infant brought 
his bill by prochein amy, but never proceeded till became 
of age, wbeh the bill was dismissed, the infant and pro- 
chein amy were both held liable to costs. 2 P« Weqs. 297. 
Tomer v- Turner. 

(6) A bill by an infant was dismissed with costs, upon a 
fact which, though not known^ might have been known 
with reasonable diligence when the bill was filed ; and 
the prochein amy was not allowed the costs out of the in* 
fant's estate. 9 Ves. 548. Pearce v. Pcarce. 

(c) I T, R. 490. Doe v. Aliton. 
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or guardian, of sufficient ability, (e/) It hath 
been said, that a similar practice obtains in the 
court of Ghancery, and that if the procheia 
amy be insolvent, the defendant may apply 
to have a solvent amy named. (^) 

But in Squirrel V. 8quirrel,(7^ a bill having 
been filed hy the procbein amy of a ferae co- 
vert agahist her husband, it was moved on 
the purt of the defendant that all proceedings 
in tie cause might be stayed, until the pro- 
cheiii amy should give security for costs, or 
another procbein amy be named, which ap- 
plication was supported by an affidavit of the 
bad circumstances of the procbein amy. 
However, Lord Thurlow refused to make 
any order } and said he did not conceive the 
court could enquire into the circumstances of 
any procbein artiy, more than those of any 
common plaintiff; in which case, though the 
plaintiff should be insolvent, the defendant 
cannot help himself; that in the cases of an 
infant or feme covert they were obliged to 
sue by their next friend, in ordei; Jthat there 
might be some person suable for the costs j 
(which tlie infant and feme oovert themselves 
are not ;) but that the court contended itself 
with making somebody amenaUeym this res* 
pect without going into an inquiry concerning 
his ability. 

{i) 2 Str. 932. 

(<) 2 P. Wms. 297. Turner V. Turncrt 

(/) 2 Cox's P. Wms. 297, note. 
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4ndin a ca9e(g) lately argued in the Com- 
mon Pleas, the court could not oblige an in« 
fant plaintiff to give security for costs, though 
Mr. Justice Bullets opinion in Doe v. Alston, 
(h) was quoted. 

(g) 1 Marshall's Rep. 4. anonymous.. 
(h) 1 T. R. 491. 
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CHAP. X, 

I. How Infancy is tried — 07t whom the Pr(Kf 
lies &. The. Question^ '^ What is necessa- 
ry P^ — by whom triedl 

* • It is laid down as a rule in some books, 
that wheresoever it is alleged upon the plead- 
ing, that the party was and yet is under age, 
there it shall be tried by inspection of the 
court ; but where the party is of full age at 
the time of the plea, there it shall be tried 
per pais (a) 

But it must be observed, that, as to judicial 
acts, or acts done in a court of record, the 
trial of infancy must be by inspection ; and 
therefore, if an infant levies a fine, and at- 
tempts to revurse, the writ of error must be 
brought during his minority, that the court 
may by inspection determine the age of the 
infant ;(ft) but the judges, as by adji^ncta^ may 
in such cases inform themselves by witnesses, 
church books, ijc. 

So, if an infant suffer a recovery by appear- ' 
ing in person, this must be reversed, by in- 
spection of the judges during his minority.(c) 

It is said, that in all cases where the party 

(a) 1 Lev. 142. 1 Keb. 796. Cro. Jac. 59. 581. 
{b) Co. Lit. 380. Moor, 76. 2 Roll. Abr. 15. 2 InsU 
483. 2 Bulstr. 330. 12 Rep. 122. 
{c) Ante, chap. iv. 42. 
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pleads that he was within age at B , and al- 
leges a place, that there the trial may be well 
enough where it is alleged :(d) wiiere no 
place is alleged, there, in personal actions, 
where the writ is brought ; and in real actions, 
where the right of the lands depends upon in- 
fancy, the trial is to be where the land lies.(^) 
An infant entered into a recognizance of 
100/, (as Bail to A. B.) which became {bifeit- 
ed, and he was taken in execution; where- 
upon he brought an " audita querela" suggest- 
ing his infancy ; and the writ being brought 
into court he appeared " in propria persona ;" 
and it was moved, that lie njight be inspected, 
and his witnesses examined ; and thereupon his 
mother peremptorily deposed, that at that 
very time he was twenty years old and no 
more, and a maid servant gave circumstantial 
evidence to the same purpose; audit was 
moved that he might be bailed : but, " per 
curiam," it is a matter of discretion, either 
to admit him to bail, or to refuse it, he being 
in execution ; but if he had brought his " au- 
dita querela" before he had been taken in 
execution, he must have a " supersedeas" of 
course : and the court would not bail him, 
though the long vacation was near, but re- 
quired the evidence to be strengthened by a 
copy of the register of the parish where he 
was born, which being in Yorkshire, he ap- 
peared again in Michaelmas Term, .in custo- 

(d) Skin. 10.pl. 10. 
(e)Cro. Eliz. 818. 
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dy ; and a copy of the register was produced 
and sworn to be a true copy ; and the moth- 
er and the maid being again sworn, he ^ras 
discharged by the court.( / ) 

The best evidence in general that can be 
^ven of infancy to a jury are church books, 
(^g\ and witnesses {g) An almanack, in which 
a lather had written the nativity of his son, 
was allowed to be strong evidence.(A) 

The proof of infancy usually lies on the 
infant ; and this rule was not departed from 
even where the plaintiff replied a promise 
dler twenty-one ; and it was contended he 
must prove the whole of his allegation ; foi 
the fact of infancy seems to rest more im- 
mediately within the infantas knowledge, and 
it may be absolutely impossible for the othei 
party to prove it(i) 

. a. In Mackarell v. Bachelor, Cro. Eliz 
888 it is stated that the question, " What \\ 
necessaiy or not?" shall be tried by the 
judges, and not by a jury. , 

In Coates v. Wilson, 5 Ksp. 1 5 « Lor'J 
EUenborough appears to have decided the 
question without sending it to a jury. 

But it certainly was left to the jury in Hands 
v. Slaney, 8 T. R. 578., and appears to have 
been so in i Esp. ^a. 

if) Garth. S78. Trin. 5. W. 3. Lloyd v. Eagle. 
(g) 1 T. R. 649. Doug. 162. 170. 1 Esp. 353. 
(k) Raym. 84. 
(t) 1 Tr. 649. Borthwick v. Carruthers. 
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CHAP. XI. 



Of the privilege i^ Infancy as to the Pard 

demurring. 



1 . In what actions it shall be allowed* 
3. For the JSTonage of what Person* 

Dy the feudal law, the guardian, having the 
whole profits of the estate that he might he 
enabled to breed the infant up to arms, was 
not admitted, where the right of inheritance 
was in demand, to prosecute or defend for 
the infant ; and the infant being incapable of 
acting for himself, the action was in such ca- 
ses suspended till he came of &ge.(a) 

Hence it is, that in all cased where a naked 
right in fee descends(&) from any ancestor to 
an infant, there, in every action ancestorial 
brought by the heir withm age, the parol shall 
demur,(c) for the law in this case judges it 

(a) 3 Bulstr. 143. 1 Roll. Rep. 326. 6 Rep. 3. b. Mar- 
kaVscase. 

(6) For an infant, in by purchase, shall not have His 
age; 1 Roll Abr. 143. Cartel^, 88. therefore 'if lessee 
for life surrenders to an infant, who hath the reversion by 
descent, he shall not have his age ; for quoad strangers 
estate for life hath continuance. 1 Roll. Abr. 143. Co. 
Lit. 338. b. 

(c) 6 Rep. 3. b. Dy. 133. 

20 



146 Law of [Chap. XL 

less prejudicial that the infant should be de- 
layed of his right, than that he should run the 
hazard of losing it for ever, which he might 
be in danger of, by his want of knowledge in 
setting forth his title, ^c. and the parol shall 
demur in equity, as in law.(d) 

So m all cases on the fee ; as if an action 
of debt on the obliganon of the ancestor be 
brought against the heir, there the parol shall 
demur, because that lays a burthen on the 
fee, which, "ly law is to be preserved entire 
^ until the infant comes of age ;{e) when also 
he may possibly discharge himself by plead- 
ing rienn per descent, f/]^ Whether equity 
will decree satisfaction on such a bond, where 
there are no personal assets, is made a qusero, 
1 Vern. lys, and there said that infants may 
be sued in equity, and that there is no prece* 
dent that the parol should demur ; and in 1 
Vern. 488. it is said by the Master of the 
KoUs, that he thought such a decree reasona- 
ble ; but the reporter adds a " debitatur."(^) 
If a party recovers in an action of debt 
against the father, who dies ; in a " Scire 
Facias" against the heir on this judgment, he 
shall have his age.(A) 

(d) 3 P. Wms. 368. Where a lease is made to a' man and 
his heirs for three lives, the heir does not take by descent^ 
but as special occupant, and parol shall not demur. 

(e) 2 Inst. 89. Moor, 74. Dy. 239. pi. 39. And. 10. 
(/) 1 Roll. Abr. 140. 

(g) See 2 Chan. Ca. 164. 1 Lev. 197, 8. 
(fc) 1 Roll. Abr. 140. Co. Lit, 290. 
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So, in a " Scire Facias" against a teireten- 
ant, to have execution of damages recovered 
against J- S., if the terretenant be within age, 
and iii by descent, he shall have his age-(i) 

In a " Scire Facias" agajlnstthe heir of him 
against whom the recoveiy was had, if the 
heir be in by descent from another ancestor 
than he against whom the recovery was had, 
he shall have his age (A:) 

In a writ of annuity against an heir, he shall 
have his age, because he may discharge him- 
self by saying he hath nothing by descent (/) 

So, if execution be sued against him on a 
recognizance, (though he be charged partly 
as terretenant,(w)) or statute merchant ;(//) 
and an assise lies for him if ousted thereon, 
for the extent is void which is made on the 
possession of an infant (o) 

He shall have his age too, on a recognizance 
in nature of a statute staple.Q?) And this pri* 
vilege. of infancy does not only protect the 
infant, but all others who are affected by the 
judgment; as if there be father and two 
daughters, and the father die, one of the 

(i) 1 Roll. Ahv. 14Q, Co. Lit. 290. . 

(fc) 1 Roll. Abr. 139. Where the parol shall demur ia 
a ^ Scire Facias'' to execute a remainder limited to the 
ancestor, vide Moor, 1 6. pi. 59. 35. 1 1 4.' And. 24. Dais, 
^37. Keilw. 204. N. Bendl 121, pl^ 15?. 

(0 I Roll. Abr. 140. 

(m) Ibid. Co. LiU 290. 3 Rep. 13. 2 Inst. 89. 

(n) Co. Lit. 290. 1 Roll. Abr. 140. 

(o) Hetl. 54. 

if) Bro. StaU Mer. 33. Co. Lit. 290< sK 
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daughters being within age, partition being 
made, the eldest shall not be charged alone^ 
but shall have the benefit of her sister's mi- 
nority, whicb suspends the execution. (^) If 
tlie conusor of a statute merchant die^ and his 
heir widiin age endow the widow^ the land in 
dower shall not be extended during the mi- 
nority of the heir.(r) 

But though upon a judgment in debt, or 
upon a statute or recognizance, there can be 
no proceeding against an infant, at common 
law, yet it is said there may be in Chance py.(5) 

The infant shall have his age in a ^^ cessa- 
vit" by descent, though it be of his own ces- 
ser ;(/) because he cannot tell what arrears 
have accrued ; and if he does not make a true 
tender, he loses the whole for ever. So, in a 
writ of customs and services,(?^) which is a 
writ of right in its nature, in which judgment 
final shall be given. \et he may be distrain, 
ed on for rent (x) 

The tenant may pray that the parol demur, 
if an infaiit brings a writ of right as heir to bis 

{q) Moor, pi. 303. Co. EnU 12. 

(r) Go. Lit* 290. But this must have been a c^^se where 
the widow claimed by marriage prior to the in<^uiBbraiice, 
for the privilege of the infant is personal, and does not ex-* 
tend to her, or to a lessee, &c. Lord Notl, MSS, Hargr. 
Co, Liu 290. a. note(l) 248. 

(5) 2 Chan, Ca, 164. I Lev. 197, 8. 

(i) Co. Lit. 380, 1. 1, Roll. Abr. 138. 2 Inst. 40U alitor, 
if it be a purchase, Plow. 364. b, 6 Rep. 4. b. 3 Inst. 30K 
Raym. U8. 

(u) 1 Roll. Abr. 139. 141. 9 Rep. 8^ a. 
(vc) 9 Rep. 85. Cunny^s case. 
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ancestor, and lays the esplees in his ances- 
tor.(y) So in a formedon in reverter i{z) and, 
in a petition to the king, in the nature of a 
formedon in remainder, the parol shall demur 
for the nonage of the petitioner.(a) If an in- 
fant be vouched and bound to warranty by 
the deed of his ancestor, the parol shall de- 
mur for nonage.(&) 

But regularly in all real actions brought by 
an infant of his own possession,(c)^^e parol 
shall not demur ;(rf) for the granting that the 
parol shall demur is a law introduced, not for 
the delay or prejudice of the infant, but for 
bis advantage. 

In writ of dower the parol shall not demur, 
in favour of dower ;'for the wife must be sub- 
sisted, (e) So, if a woman bring a " quod el 
deibrceat" upon a recovery had of land which 
she claimed to hold in dower, the parol shall 
not demur, because it is of the nature of a writ 
of dower \(f) But if a tenant in dower be dis- 

(y) I' Roil. Abr, 137. 6 Rep. 3. 

{z) Ibid* and if an infant acknowledge the action of the 
demandant for part, yet if the parol demurs for the rest, 
it shall demur for all. 1 Roll. Abr. 147. 

(o) Dy. 136. Dais. 22. Moor, 35, Kelw, 205. 

(6) 1 Roll. Abr. 144, 

(c) As in assises of novel disseisin and mort d'ancestor, 
6 Rep. 4, 
\d) 6 Rep, 3. b. Cro. Jac. 407. 

(e) I Roll. Abr. 137. 3 Bulstr. 141.1 Roll. Rep. 323* 
Cro. Jac. 393. 

(/) 1 Rollt Abr. 137. 3 Bulstr. 135* 138. 
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seised, and the disseisor die seised, his heir 
shall have his age against the feme.(^) 

The infant shall not have his age in dow- 
er, though judgment go by default against 
hiui.(^) But he shall have It, where the fe- 
me bars her dower by fine, and after brings 
error to reverse the fine.(t) In JMoor it is 
said, only where he is terretenant. 

In a " quare impedit,"(A:) or suit in the na- 
ture of tt,(/) the parol shall not denmr^ be- 
cause the lapse may incur during the nonage. 

Nor does age lie for the defendant in a 
writ of partition between coparceners. (w) 
The same law of joint-tenants and tenants in 
common :{n) and in a ^' contributione facien- 
da" by one coparcener against anothtr.(o) 
Nor in actions brought against him for , his 
own wrong, as trespass, waste, disseisin, as- 
sise, £jc,(p) 

In an atteint against the heir of the feoffee, 
the parol shall not demur for the noi^f^e of 
the defendant (g') 

(j^) 1 Roll. Abr. 137. 

(fc) Cro. Jac. 111. Cro. El, 309. 

(i) Cro. Jac. 392» Moor, pi. 448^ 

(ft) 1 Roll. Abr. 138. 3 Bulstr. 131. 142. 

(Q 1 Roll. Abr. 1 38. 

(m) 6 Rep. 4. Co. Lit. 171. 

(n) Hob. 1 79. 

(o) I Roll. Abr. 139. 

(p) 1 Roll. Abr. 140. Cro. Jac. 467. nor in replevin^, 
though the plaintiff shew a release of infant's father, 1 
Roll. Abr. 140. • 

{q) 1 Roll, Abr. 137. 
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Neither in a " per quae servitia,"(r) or " quid 
juris clamat"(5) against an infant, or writ of 

estrepement.(0 

Nor for the nonage of the demandant in a 
^ quid juris clamat^' by him in reversion ;(m) 
for the nonage of the heir of the conusor 
alleged by the tenant Hn a " per quse servi- 
tia j"(i?) nor for the nonage of the demandant 
in a writ of " mesne."(i/) But it shall demur 
if an infant in reversion brings a '' quid juris 
clamaf' against a tenant for life.(z) 

The parol shall not demur for the nonage 
of the plaintiff in an appeal of murder ;(a) 
and, 

By the statute of Westminster 1. c. 47. it 
is enacted, " tliat if one purchase an assise, 
and the principal disseisor die before the as- 
sise pass, the plaintiff shall have a writ of 
entry against his beir or heirs, 'of what age 
soever ; so, if the disseisee die before he hath 
purchased, his heir or heirs shall have, ^c. so 
that the nonage of the heirs of either, the 
plea shall not be delayed ; but, as nmch as 
can, fresh suit must be made after the dissei- 
sin : so, in case of prelates, ^c. where there 
can be no descent" 

(r) 9 Rep. 85. Co. Lit. 315. 

{s) Co. Lit. 315. 

(0 Dy. 104. pi. 13. 2 Inst. 328. 

(u) 1 Roll. Abr. 136. 

(x) Ibid. 

(y) 6 Rep. 3. b. 9 Rep. 85. 

{z) 1 Roll. Abr. 128. 6 Rep. 4. Co, Lit. 32Q. 

(a) 3 Inst. 320. Dy. 137. 
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So, if the party die before purcliase of the 
writ ; for this is put only to shew the mischief 
of this particular case, whereas the body of 
the act is generaL(ft) But the writ of entry 
entry extends only to a writ in the " per," 
and not in the '^ post ;" so that if the heir of 
the dissseisor makes a feoifment in fee, and 
the feoffee dies, his heir within age, in a writ 
of entry against him, shall have his age.(c) 
So, it extends not to the vouchee or payee in 
in aid.((/) Special heir, as in gavelkind, ^c« 
is within the act, whicn extends also to the 
heir of the heir, as in a writ of entry in the 
"per and cui."(e) 

By the statute of Gloucester, c. 8. " where 
an infant is held from the inheritance after 
the death of his father, cousin, gravidfather, 
*jc (/) so that he is driven to his writ, and 
the tenant pleads a feoffinent or other matter, 
whereby the justices award an inquest, the 
inquest shall pass as if he were of full age.'» 
But this act extends not to actions ancestor!, 
al droitural ; as " formedon in reverter,'? 
'* dum non con^30s," " sur cui in vita," ^c.(^) 

8. In "detinue" against an executor upon 
a delivery to the testator, the parol shall not 
demur for the nonage of the executor. (A) 

(6) 2 Inst. 257. 

(c) Ibid. Tenant by curtesy in, in the " post'^ where he 
is the widow of heir of disseisor, ibid. 

(d) ibid. 2 Leon. 148. 
(0 2 Inst. 258, 

(/; Put only only for example, 2 Inst. 291. 

(g> 2 in.st ^91. Yet vide Bro. Age, 5. 
\h) 1 Roll. Abr. 142. 
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Ifi ^n fic^i^oi} brought by baron ?ind fepie, 
for the inherjtanoje of the feme, the parol shall 
j^ot demur for ttjte ponag^ of the baton, be- 
cause in the righ;t of the feme.(i) And. in a 
writ Qf " mesne," .brought by baron and feme 
in the right pf the ferae, the parc^ shall! hot 
4em]uu' for tlie ;?pna^^ 

But in »n actjpfli^ of c^ebt !broug;hit against 
jbarQfl and fera^^ URon ah of>Ugatjon of t|ie ari- 
ce^stor of the feme, the jparpl shall demur for 
the noftage qf thf feme ; ^^nd in a ^^prgecipe 
quod reddat" against barnh and feme of land 
that the feme '^ad by descent, the parol 
shall demur for the nonage of the feme though 
the baron was of full age (/) 

If lessee for life hath aid of him in remain- 
der who is in by descent ; or if tenant by cur- 
tesy prays aid of th# heir within age, the 
parol shall demur (m) 

if two are vouched, and the parol demurs 
for tlie nonage of one, it shall for the other 
also ;(7i) and in a " Scire Facias" against the 
terretenants, to have execution of the da- 
mages recovered against J, 8. if the parol 
demurs for the nonage of one terretenant, it 
shall for all.(a) So, if four enter into a re- 
cognizance, and one die, his heir within age, 

(t) 1 Roll, Abr. 142. 

(fc) Ibid. 

(0 Ibid. 

(m) lb. 145. 

(n) Id. 146. 

(o) Id. 147. 

21 
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in a Scire Facias against the heir and the rest, 
the parol shall demur for all.(p) 

The whole doctrine of the parol's demur* 
ring may be found very much at length in 
Roll's Abridgment, title ^Age,'' and in Ba- 
con's Almdgment, title «' Infancy.'' Howev- 
er, as the doctrine is now, since the disuse of 
real actions, rarely applicable, except in 
/^debf against tiie heir on the bond of his 
ancestor, the preceding sketch may prove 
sufficient for the purpose of this volume. 

(p) Ibid a Rep. IS. 
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Of Guardians, 



1. Of Guardian in Socage, t. By ^aturt. 
3. JVurture. 4. Custom. 5. Testamentafy Guar- 
dian^, 6. Gruardians appointed by the Courts } 
whether generally by Chancery^ or by the other 
Courts, <^ ad litem.^' 7. TJke Guardian^s interest 
in the Person of his Ward. S. The Guardian^ s 
power over the Property of hi9 Ward^ 9. The 
Ward^s Remedy against his guardian^ 10. Sum^ 
maryy to ascertain what Species of Guardian an 
Infant shall have. 11.. Oj the Offence of marry ^ 
ing a Ward of the Court j u/ithout leave. 

Ihe statute of IS Gar. s. c. 184. having in 
effect abolished guardianship in chivalry ^ith 
all its oppressive incidents so detrimental to 
the infant, there remain six species of guar- 
dianship in force at the present day, viz. ( i ) 
Guardianship in socage. (S) By nature,(3) 
liurture, and(4) custom ;(5) Testamentary,(6) 
Guardianship appointed by the courts ; whe- 
ther by the Chancellor, where no other guar- 
dian exists ; or by any of the courts, for the 
mere purpose of prosecuting or defending a 
suit. Of these teach in their order. 

1. By the common law, if tenant of lands 
bolden in socage die, the next of blood to 
the heir, to whom the inheritance cannot de- 
scend, shall be guardian of hi^ body till the 
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age of fourteen ; and although the nature of 
socage tenure be in some measure changed 
from what it originally was, yet guardianship 
in socage still subsists, where la'ids of that 
kind descend to the heir under fourteen ; and 
though the heir afler fourteen may choose his 
own guardian, who shall continue till he is 
twent^-ohe ; yet as well thfe guardiaii bfefore 
6)urteen as he ^yhprti the irifant shall think fifi 
to choose after fourteen, are of the dame na- 
ture; and have the same bflfice an(i employ- 
merit assigned, to them. Their authority is 
fleriy^ from the la^, and t)ot froin the infant^ 
for v^^hich reason they transact all affairs iii 
their own name 5 and tl^e law has invested 
them hot with a bare authbrity only, but also 
with an intere8t,(a) till the guardianship cea^ 
ses ; and to prevent their abuse of this autho- 
rity and interest, the law has made them ac- 
countable to the infant, either when he comes 
to the age of fourteen years, or at any time 
lifter, as he thinks fit. 

If the younger brother die seised in tail 
leaving issue under fourteen, the elder and 
not the middle brother shall be the guardian 
in socage ; for in equal degree the law pre- 
fers hita.(ft) 

If tenant in tail have no brother or sister, 
and die leaving issue under fourteen, the next 
cousin of the. father's or mother's side, that 
first seizes the heir, shall have the custody of 

(a) Cro. Jac. 6b. , 

(6) Co. lit. a3. 



him, for the relation on botfi sides is equat.(c) 
3ut if donees in frankmarriuge die, their issue 
being under fourteen, the next cousin of the 
part of the donee that was the caUse of the 
gift (being not inheritable to the doner'^ rie- 
version) shall have the custody,(rf) 

Where there is a brother of the half blood, 
tie shall be guardian in socage,(except in bo- 
rough English lands (^)) as next of kin to 
whom the inheritance cannot descend.(/^ 

An infant, idiot, deaf-and-dumb, ^e. cannot 
be guardian in socage {g) But if A. be guar- 
dian in socage of B. under fourteen, he shall 
also be guardian in socage of another infant 
of whom B. ought to be guardian. (A) 

Where a feme guardian in socage marries, 
the husband becomes guardian in right of his 
wife; but if she dies the guardianship ceases . 
as to him, and goes to the next of kin to the / 
infant, to whom the inheritance cannot de- ' 
scend(i) 

. The guardianship shall go in like manner, 
where the guardian dies ; and not to the ex- 
ecutors of the guardian.(A:) And a guardian 
in socage shall not forfeit his interest by out- 
lawry, attainder of felony, or treason ; because 

(c) Co. Lit. 88. b. . 
(rf) Ibid. • 

(e) Ibid. 
' (/) Cro. Eliz, 825. 2 And. 171. 
(g) Co. Lit. 88. b. 
(A) Ibid. 
(*) Co. Lit. 89. 
Qc) Md. 
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he hath nothing te his own use, but to the use- 
of the heir(/) 

». Guardians by nature, are properly the 
father and mother ; for by the common law 
every father hath right of guardianship of the 
I body of his son and heir, till he attain to the 
' age of twenty-one years.(m) But this guar, 
dianship is in respect of the person only,(w) 
and strictly, speaking of the elder son ;(;/) the 
reason why the father hath not the guardian- 
ship of his younger children, heing because 
they cannot inherit any thing from the fath- 
e\\{o) The father hath the prior title to guar- 
dianship by nature, the mother the second ; 
and as to other ancestors, if the infant be heir 
apparent to two, priority of possession may 
decide. 

While the tenure by knight's service con- 
tinned, the father was entitled to the custody 
of the infant's person, even against the Lord 
in chivalry ; but the mother and other ances- 
tors were not allowed this preference, which 
reconciles the books, that appear to exclude 
the mother and all other ancestors, but the 
father, from guardianship by nature.C/?) 

(/) Co. Lit. 88. b. 

(m) Co, Lit. 84. this guardianship yields as to tbe cus- 
tody of the person, tc^ guardianship in socage, where the 
title to both Concurs in the same individual; and as guar- 
dianship in socage expires at fourteen, the father seems af- 
ter that period to become guardian by nature where he> 
lias a title to both guardianships. 

(n) Carth. 384. 386. per HolL Co. Lit. 88. 

(p) Ibid. 

{p) 3 Rep. 38. b. Radclifie's cas<^ 
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8. Guardianship by nurture also, respects 
only the care of the infant's person and edu- 
cation ;(9) none can exercise it but the father 
or mother! and it only occurs where the in-> 
fant is destitute of other guardians, (r^ At 
fourteen, it determines bo^ in males and fe- 
males.(5) 

4* By the custom of London, the guardian- 
ship of orphans under age, unmarried, be- 
longs to the city.(/) 

If copyhold lands descend to an infant 
within the age of fourteen, the next of kin to 
whom the lands cannot descend, shall be 
guardian of the infants' land and estate, if 
there is no custom to the contrary(tt) 

In Kent there was formerly a custom, where 
any tenant died, his heir within age, for the 
lord of the manor to commit the guardianship 
to the next relation, in the court of justice, 
within the jurisdiction of which the land lay. 
But the custom is now disused ; because the 
lord appoints a guardian at his own perU, in 
respect of the accounts, (x) 

(9) Co. Lit. 88. 

(r) Hargr. Co. Lit. 87. b. note 6. A mother married 
to a second husband is not obliged to maintain her child- 
ren by the first, but shall have an allowance from the 
interest of their fortunes. 1 Br. Ch. Ca. 218. Billingsly 
Y. Critchet. 

(9) Hargr. Co. Lit. 119. b. note 13. 

(0 3 Bac. Abr. 404. 

(ti) 2 Roll. Abr. 40. 2Lutw.llM. 

(op) jLawb. 611. 913. 624, 5. 
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5. The first statute that gave the father a 
power of appointing a guardian, was the 4 ^ 
6 P. ^ M • c. 8., which provides, under pe^ 
nalties of fine and imprisonment for yea^^, 
"that nobody shall take away any niai^^ or 
womanchild uni^arried, being withio tjtie j^p 
of sixteen years, out of, or from the posses- 
sion, custody, or governance, aud 9g^s^ the 
will of the father of stich maid Qr "wpm^fh 
child, or of such person pr persons tp wljio^i 
the father of such maid or womapc^ild, by 
his last will and testament, or by any ojthier }p 
his lifetime, hath or shall appoint, assign, faie- 
queath, give, or grant the order, keepii^g, 
education, and governance, of sudti iQCud or 
womanchild." 

It has been holden that where two persons 
are appointed guardians under the status?, 
the guardianship will not survive, because tih^e 
statute gives an authority to a special pur- 
pose ; and being penal, ou^t to be OQQjstrued 
strictly. (^) 

The i« Car. 2. c. «4, enacts, ^' that where 
any person hath or shall liave any child or 
children, under the age of twenty-one years, 
and not married at the lime of his death, it 
shall and may be lawful to and for the father 
of such child or.chUdrpn, whether born at the 
time of the decease of the father, or at that 
time " en ventre sa mere," or whether such 
father be within the age .of pae ?tn^ twenty 
years, or of full age, by his deed executed in 
his lifetime, or by his last will and testa(l9ent 

(y) Bac. Abr. Guardian. 
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in writing, in the presence of two or idore 
credibly witnesses, to dispose of the custody 
and tuition of sfuch child or children, for and 
during such time as he or they shall respec- 
tively remain under the age of twenty-one 
]^ears, or any lesser time, to dny person or 
persons in possession or remainder, other 
than Popish recusants ;(2) and such disposi- 
tion of the custody of such child or children, 
shall be good and effectual against all and 
every person or persons claiming the custody 
or tuition of such child or children, as guar- 
dian in socage, or otherwise." 

^^ And such person or persons, to whom 
the custody of such child or children hath 
been or shall be so disposed or devised, shall 
and may take into his or their custody, to the 
use of such child or children, the profits of 
all lands, . tenements, and hereditaments, of 
such child, or children, and also the custody, 
tuition, and management of tlie goods, chat- 
tels, and personal estate of such child or child*" 
ren, till their respective age of one and twenty 
years, or any lesser time^ according to such 
disposition as aforesaid ; and may bring such 
action or actions in relation thereto, as by 
law a guardian in common socage might do." 

Among others, the following decisions have 
been made on this statute : 

1 . If the father devise his land to J. S. dur- 
during the minority of his son and heir, in 

(z) Other persons are also disabled^ see 9 & 10 W. 3» 
o. 32, Swin. Part 3. s. 10. 

32 
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trust for his heir, and for his maintenance 
and education, until he comes of age; this is 
no devising the cus4j(Mly within this statute ; 
for the father might have done as mpch before 
the statute (ay 

s. If a man devise the custody of his heir 
apparent to J. S.^ and mention no time, either 
"during his minority," or for any other time, 
this is a good devise of the custody w^ithin the 
act, if the heir be under fourteen, at the death 
of the father ; because by (he devise thfe mo- 
dus habendi custodiam is changed only as to 
the person, and left the same as it was, as to 
the time ; but if the heir be above fourteen at 
the father's death, then the devisq of the cus- 
tody is merely void for the uncertainty : for the 
act did not intend that every heir should be 
in custody till one and twenty ; nonut tamdiuy 
sed ne dtutius ; therefore he shall be in this 
custody but so long and the father appoints ; 
and if he appoint no time there is no cus- 
tody.(6) 

(a) Yaugh. 184. A. devises lands to B. his son in tail, 
and makes C* overseer of his will, and willed that he 
should have the education of his son till he came of age ; 
and should receive, set, and let for the said B. the lands 
so devised, and account for the same, being allowed his 
charges. Popham, Clenct, and Fenner, held that C. was 
but a guardian for nurture ; and of consequence incapable 
of making leases or of havmg an j interest in the land ; in 
short a mere bailiff. Cro. Eliz. 678. 734* Pfgott and 
Garnish. 

(6) Vaugh. 184^ 
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3. That as the statute declares the guardU 
anship shall continue till twenty-one, if so 
prescribed by the father, it shall not be de^ 
termined sooner, even by the marriage of the 
infant (c) 

4. That this testamentary guai*dlan hath 
the custody not only of the lands descended 
or left by the father, but of lands or goods \\\ 
any way acquired or purchased by the infant, 
which the guardian in socage had not.(^i) 

5. That this guardian cannot assign or 
transfer the guanlianship over to another, 
neither shall it upon his death go to his exe- 
cutors, or administrators ; for though it be an 
interest, yet it is an interest joined, with a 

.trust, which the testator might have thought 
such assignees unfit for. But it seems that 
if two or more are appointed guardians, and 
one of them dies, the survivor or survivors 
shall continue guardians ; for, from the nature 
of the appointment, the authority must be 
joint and 8everal.(e) 

6. That if a person appointed guardian pur- 
suant to this statute die, or refuse to take 
upon himself the guardianship, the Lord 
Chancellor may appoint a proper guardian. (7^ 

(c) 3 Atk. 625. 

(dT) Vaugh. 18«. 

(<) Vaugh. 181. 2 Atk. 15. Mellish v. Da Costa. 

(/) ^ Abr. Eq. 260. Where the testamentary guardian 
fias not acted, a guardian may be appointed on petition ; 
where he has misconducted himself^ a hill must be filed. 
5 Br. Ch. Ca. 500. Ex parte Saltert 1 Sch. & Lefroy^ 
106. Reefe V. Casey* 
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So, if a person appointed become lunatic, or 
is otherwise incapadtated to execute the trust 
reposed in him, or if he abuses the trust, the 
Court of Chancery may either totally remove 
him and appoint another, or by obliging him 
to give security, ^c. hinder him from doing 
any thing prejudicial to the infant.(g) 

7. That a copyliolder is not within this sta^ 
tute to dispose of the custody of his infant 
heir ; because of the meanness of his estate, 
and the prejudice that would accrue to the 
lord of the manor.(^) 

8. Natural children are not within this sta- 
tute, though holden to be within the statiite 
of 4 ^ 5 P. i^ M, c. 8. But the Court of 
Chancery will adopt the nominatian of the 
father, without referring it to a master, unless 
some objection be stated to the person nom* 
inated by the father ?(i) And although a grands 
father cannot appoint a testamentary guar-^ 
dian for his grandson, yet if he leave him an 
estate upon that condition, and the father do 
not submit to it, it wiU work a forfeiture. (A:) ' 

(g) 2 Chan. Ca, 237. 1 Vern. 442. 1 P, William^ 
698 704. 1 Ves. 160. But though the court may thus in-, 
terpose, or remove a common lavir guardian, (3 Ch. Rep. 
Hanburj v. Walker) it is sairl ther^ are no instances of a 
testamentary guardian being wholly rempved. 3 Salk^ 
} 78. Bridget HillV case. 

Qi) 3 Lev. 39.5. Clench v. Cudmore. 

(i) 2 Str. 11 62. Rex. v* Cornfonh. 2 Br, Ch. Rep, 58^^ 

(ft) Ambl. 306, Blake v. Leigh. 
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9. An appointment of a testamentary guar- 
dian by a mother is absolutely void. (/) 

10. If the father dispose of the custody of 
an infant by deed, such disposition may be 
revoked by wilL But if there be a covenant 
in the deed, that the father will not revoke it, 
a court of equity will not set it aside, unless 
the trust be abused {m) 

11. As the statute prescribes no particular 
from of appointmet,it is immaterial by what 
words the guardian is appointed, provided th^, 
father's intent be sufficiently apparent. (;/) 

l«. And both by the 4 ^ 5 K ^ M. c 8, 
and this statute, there are express savings with 
respect to the city of London, and other 
towns, as to the custody of orphans.(o) 

6. When, from omission in the law, the in- 
fant finds himself wholly unprovided with a 
guardian, he may elect one himself.(/;) 1 his 

{t) Yaugh. \W. b Atk. 519. Ex parte' Edwards. 

(m) Finch Rep. 3S3. Lord Shaftsburj v* Hannan. 1 
Vem. 442, 

(n) Swinb. p. 3. c. \% But no proof out of the will 
ought to be admitted (3 P. Wins. 51. Storke v. Stork e) 
as by offering parol evidence of the testator's intention. 

(o) Sid. 363, 

(ji) Co. Lit. 87. b. on a question with whom the infant 
shall reside, the infa^nt'S inclinaton is of weight where there 
is no imputation against the person he selects. 2 Yes. 374.^ 
But the court will refuse the possession of a child to its 
mother, if she has withdrawn herself from her husband. 10 
Ves. 62. The guardian is- a proper judge at what school 
to place his ward, or what university. 3 Atk. 721. Hall 
v,Hall 
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may happen after fourteen, when the custody 
of the guardian by socage terminates; or be- 
fore fourteen, when the infant has no such 
property as attracts a guardianship by tenure, 
and the father is dead without having execut- 
ed his power of appointing a guardian, and 
there is no mother. 

If the infant be too young to appoint a 
guardian for himself, the Court of Chancery 
may make the appointment for the King, as 
" pater pratriae," being the universal guardian 
of infants, ideots, lunatics, ^c. ;(9) who are 
unable to take care of themselves, delegates 
this authority to his Chancellor. 

This seems a sufficient ground for the ju- 
risdiction of that court in such matters, with- 
out resorting to the supposition that its autho-* 
rity over them originated in usurpation, (r) 

At all events, the Court of Chancery is now 
so far invested with this authority, that in 
every day^s practice it determines as to the 
right of guardianship, who is the next c^ kin, 
and who the most proper guardian ; so also 
it makes orders on petition or motion, for the 
provison of intants during any dipute ; re- 
moves or compels guardians to give security, 
or punishes them for abuses committed.(«) 

(9) 3 Inst. 14. 4 Rep* 136« Beverly's case, Staundfi 
Prae. 37. 

(r) Hargr. Co. Lit. 128. n. 16. 

(5) 2 Mod. 177. 1 £q. Cas. Abr. 260. Gilb. £q. Rep, 
172. 6 Mod. 214. 9 Mod. 116. 135. Pr. Ch. 106. Lord 
Raym. 1334. 1 P. Wms. 112. 561. 3. P. Wms. 116. 118, 
154. 1 Yern. 442. 1 Str. 168. 982. 3 Atk. 305. If a maa 
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It is now settled, that an order of mainte- 
ance may be made upon a petition, without 
bill ;(^) and in allowing maintenance the court 
will attend to the circumstances and state of 
the family .(z^) 

As the court will interpose eten against 
the authority of a father, a fortiori it will 
against those who derive their authority from 
him ; and therefore, though it cannot remove 
a testamentary guardian, or consider his con- 
duct a contempt, unless the infant be a ward 
of court,(j?) yet it may impose such restrictions, 
as will prevent him from prejudicing the inte- 
rests of the ward.(^) 

marry a ward of the court, without consent, he will be com- 
mitted, although he was ignorant that she was such. (3 P« 
Wms, 116. Herbert's case) and there must be proper set- 
tlement made on the wife, before the contempt can be 
cleared. 1 Ves. Jun. 154. Stevens v. Savage. 

(0 3 Br. Ch. Rep. 88. Ex parte Kent. 

{u) 2 P. Wms 21. Hervey v. Hervey. 1 Ves. 160. Roach 
v. Garvan* In some cases it will allow the principal to be 
broken in upon, for the maintenance of the infant. 1 Vem* 
S55. Barlow v. Grant. 

{x) Qu. If such child should be a ward of court 4 Br« 
Ch. Rep. 101. Ex parte Warner. 

(y) 1 P. Wms. 702. Duke of Beaufort v. Bartie. Ambl. 
302. 2 P. Wms. 1 17. 1 10. note 1. 2 Br. Ch.Rep. 499. 2 P, 
Wms. 561. 2 Ch. Ca. 237. 1 Ves. 160. Though the 
right of guardianship is by nature in the father, though 
he may have access to his child at all reasonable times, 
and take her, so it be not by force ; yet where a chiki 
was advantageously situated with an executor under the 
will of an unole, who4iad left her 10,000/. ; and the child 
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6. A. The claim of the ecclesiastical courts 
has, in moderir times been treated as a pre- 
sumption ; and their power on this head has 
been confined merely to the appointment. %i 
guardians ad litem : Which latter are also ap- 
pointed by the common law courts, when an 
infant is concerned in a suit.(z) 

It is said, that in chancery a guardian can* 
not be otherwise appointed, than by bringing 
the infant into court, or his praying a comr 
mission to have a guardian assigned him.(a) 
.But wherever a suit is commenced, the re- 
spective courts in which it is carried on must 
assign a proper guardian to the infant(d) 

7. If the ward be taken away from the 
guardian, the statute of Westminster, ». c. 85. 
gives him a writ of ravishment of ward, in 
which he recovers the body of the ward, and 
not damages only, as at common law by the 
action of trespass (c) 

By the equity of this statute, a writ of ra- 
vishment lies for the guardian in socage, as a 

• appearing in court, denied she was under any force, the 
rightofguardianship, without a bill. 3 P. Wms. 152. Ex 
parte Hopkins. 

(z) Ante, ch. 9. 

(a) 1 Abr. Eq. 260. Lloyd y. Carew. 2 Leon. 1 89. 
A petition that a guardian may be assigned, unless to car- 
ry on a suit, or protect an interest, must be pursuant to 
the statute. 1 Br. Ch. Rep. 556. Ex parte Becher. 

(&) See Ante, ch. 9. But a guardian may be appointed 
by Chancery, though no cause is depending. 3 Atk. 813. 
Ex parte Birchell. 

(€) 2 Inst. 90. 438. 9 Rep. 72. Hassing's case. 
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writ ^ in consimili casu.''(d) And it seems 
that a testamentary guardian may have such 
wiit, by the i* Car. c, «4 which gives him 
the same remedies that a guardian in socage 
bad. 

If upon a habeas corpus, an inftfnt bo 
brought into court, and it appears, that the 
question is touching the right of guardianship, 
the court cannot deliver the infant to the 
guardian, for he may have a writ of ravish- 
ment of ward. But it is otherwise if the right 
of guardianship is not disputed. As where a 
young lady, a minor, who lived with her 
gitar iBan, was brought up by a habeas corpus 
taken out by a man who claimed her as his 
wife : she denied the marriage, and expres- 
sed a wish to remain with her guardian; 
which the court ordered ; and hearing that 
tiie roan had a design to seize her, sent a 
tipstaff home to protect her.(^) A child so 
young as to be incapable of exercising any 
judgment of its own, was delivered by the 
court into the custody of the real guardian ap- 
pointed by the father's will.( f) On a habeas 
cpfpus brought by the father of a kept mis- 
tress, aged eighteen, directed to her keeper, 
the court discharged her from all restraint, 

{d) Co. Litt. 89. t). F. N. B. 139. 

(e) Rex V. Clarkson. 1 Sir. 444. The guardianship 
•f daughters iB (letermined by marriage, but not that ef 
tons. 1 jVes. 91. Mendes v. Mendes. 

(/) Rex V. Johnson. 1 Str. 579, 

23 
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and gave her liberty to go vhere she pleas- 

ed-Csr) . 

8. A guardian in socage may grant copy'- 
hold estates in his own name, and such grant 
shall bind the heir, for he is ^^ dominus pro 
tempore,'^ and shall take the profits to his 
Qwn use, though liable to account for them; 
find he shall keep courts in his own nanie.(A) 
It ha^ been resolved too, that he may grant 
copyholds in reversion, (i) 

Leases made by him are good, if they ex- 
pire within the infant's minority. The guar- 
dian may make them in his own name,(A;) 
may avow in his own name,(/) and the lessee 
piay maintain ejectment upon them. Even 
if they continue beyond the time of the guar- 
dianship, they are not absolutely void, but 
voidable by the ward when she comes of age^ 
or coniirmable by him at that time, by ac- 
ceptance of rent or other act, if he thinks fit 
to ratify them.(m) A guardian " pur nurture'* 

• 

' (g) Rex V. Sir Francis Delaval, in the matter of Ana 
Catley. 3 Burr. 1 434. 

(fc) Cro. Jac. 55. 99. Poph. 1 27. Owen, 1 1 5. Godb. 145. 
1 Roll. Abr..499. 2 Roll. Abr. 42. 

(i) Mich. 8 W. 3. Lade v. Barker in C. B. 3 Bac^ 
Abr. 415. 

(fc) So a testamentary guardian, Vera. Scriv. 607. 
Shaw V. Shaw. 

(Q Yaugh. 182. Guardian of infant tenant in tail i» 
not restrained from cutting down timber, Fonbl. Eq. Tr. 
82. note. 

(m) Bro. Gard. 70. Garden, 19. % Roll. Abrr 4U 
Cro. Jac, 55. 98i 
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cannot make leases for years, either in his 
own name or that of the infant ; for he hath 
only the care of the person. - 

A. lets land to B. for four years, and dies*} 
and the lands being holden in socage and the 
heir under fourteen, the guardian in socage, 
by indenture before the first lease is expired, 
lets the same lands in his own name to B. for 
eight years. It was holden by the court that 
the first lease was surrendered, or if it could 
not properly be called a surrender, for want 
of a reversion in the guardian in socage, yet 
they held that the first lease was thereby de- 
termined, (n) 

Arwoman guardian in socage marries, and 
her husband aitd slTO join in a lease of the 
infantas lands ; this lease, upon the death of 
the husband, she may avoid, for the interest 
she had in the lands was in right of the infant, 
and therefore shall not bind her, as those acts 
in which she joins with her husband in part- 
ing with her own possessions, (o) 

A petition made by the guardian shall bind 
the infant, if equal ;{p) and it seems generally 
that those acts of the guardian are binding 6n 
the infant, which are for the benefitC^) of th^ 

(n) 1 Leon. 158. 32^. 4 Leon. 7. Owep9 45t 

(o) Plow. 293. Osborne's case, 

ip) 2 Roll. Abr. 256. 

{q) See more on this head, ante, chap. ix. sec, 4. Bqt 
where a gua^rdian borrowed money to pay off incumbran- 
ces on an infant's estate, and promised to give the lender 
security, but died before it was done ; though the lender:'? 
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in&Bt, and for which the gunrdbn can 
count ; for «o far his authority extends..^ 
Therefore he cannot present to any benefices 
in right of the infant, beloause he can make== 
no advantage thereof, and consequently haa 
nothing to account for.(r) Lord Coke says, 
that the heir shall present of what i^e soever 
he be ; and it still remains to be seen, whe« 
ther the want of discretion would induce 
equity to fnterfere where a presentation ii 
obtained from the infant without the concur^ 
rence of the guardian. 

If an ansv^rer to a hill in Chancery be put ii| 
on oath by a guardian, such answer shaH not 
conclude the in&nt, nor be read in evidence 
against him. (3) 

And if a guardian borrows money (^ A. (^ 
pay off an Inoinibfanee on the infant's estate^ 
and promises to give a security for his mo^- 
ney, but dies before it is given, the court will 
not decree A. satirfaction out of the infant^a 
estate^ though A'sitioney is applied to pay off 
the incumbrance ; however, tf the sum dis« 

money was duly applied, the court would not decree hiip 
satisfaction out of the infantas estate, 2 Vern. 480, Hoo- 
per v. Eyles. 

(r) 3 lost. 156. 2 Eq. Ca. Abr* 518. Arthington v. 
Coverly. 6ut a presentment made by the guardian in 

the name of the heir is a good title to the heir in a " quaere 
impedit,'' 42 E. 3. 130. And a guardian in socage of a 

inanor to which an advowson is appeiidant, may have a 

^ quaere impedit^ in his own name, Hob. 132. 

(s) Carrh. 19. 3 Mod. 25*9. 1 Show. 89. Ecckstoti • 

V. Petty, 3 P, Wms. 237. 



1[>ursed exceed the profit8(^) of the estate, for 
so fniicfa A. shall have an account, as for mo« 
oey due jbo the guardian ; and it shall be rais- 
ed out of the in&nt^ estate, (t/) 

But it has been hdden that a guardian 
may, without the direction of the court, pay 
out of the profits of the estate, the interest of 
finj tetl incumbrances, (as a judgment,(a7) 
and the principal of a mortgage,) that are a 
dirtet and immediate charge on the land ; but 
not any other, real incumbrances.(^) And 
th^^fore, where a widow, who was guardian 
the her son, received the rents and profits c^ 
his estate, and paid off debts by specialty, but 
took assignments of the bonds ; the son dy- 
ing in his minority, she brought her bill against 
bis heu", for a discovery assets by descent, to 
aa&ufy the money due by bond, she claiming 
^e profits as administratrix to her son ; it 
was holden by the couirt that the guardian 
was not compellable to apply the profits of 
the estate of the infant heir, to pay off the 
bond debts(2;) 

(0 Which go to the administrator, 1 Abr. Eq. 26 1^ 
Pahner and Danby* 

(u) 2 Vern. 480. Hooper and Eyles. 

(a?) 2 Chan. Ca. 197. 1 Chan. Ca. t5«. 1 Vem. 43e* 

\jf) 1 Abr. Eq. 261., and where a mother, as guardian 
to her infant son, had out of his persona] estate paid off a 
mortgage ; the infant afterwards died, and the estate de- 
scended to a remote heir, and then the mother would 
have bad back the money, the court denied her any re- 
lief, 3 Vern. 193. Zouch and Lloyd, cited. 

(z) 2 Vem, 606. Waters and Ebral. 
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A guardian cannot change the nature of 
the ward^s estate, unless by some act mani* 
festly for the ward's advantage ;(a) therefore, 
wherefore, where an estate in mortgage de- 
scends to an infant, the guardian must not 
let the interest run in arrear to increase the 
personal estate but should regularly apply the 
profits of the estate to keep it down.(ft) And if, 
without direction of the court, he turns perso- 
nal into real estate, this Is at his peril, and he 
must account for the money if called on ; as 
where the infant dies, and his administrator 
demands the money (c) But the profits of 
the land are set against the interest. 

When the particular measure proposed is 
doubtful in its tendency, the more prudent 
course for guardians or trustees to pursue, is 
to seeic the indemnity of a court of equity, 
which will direct one of its officers to inquire 
and report whether the measure be, or be not, 
in its probable eflfect, beneficial to the in- 
fant(d) 
y: g. Both a prohibition of waste, and an ac- 
tion of waste, lie against a guardian in socage, 
for a voluntary, but not for permissive waste, 
or waste done by a stranger,(e) And if a 
guardian enfeoff^ another in fee, of the lands 
of his ward, both feoffor and feoffee are dis- 
seisors, against whom, or the survivor, an as* 

(a) Ambl. 370. Tallitt v. Tallin. 

(5) 2 P. Wms. 278. Jennings v. Looks. 

(c) 1 Vern. 435. Earl of Winchelsea v. Norcliffe* 

(d) Fonbl. Eq. Tr. 79. 2. Vern. 224^ 

(e) 2 Inst. 306. 
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sise of novel disseisin is given by Westminster. 
2. c. 5. So, if a guardian accepts a feoffment 
from his ward, he is considered a disseisor, 
and liable to be treated. as such. (/J If he 
continues in possession after the full age of 
the heir, he is considered an abator. 

But where a man who has no title to be 
guardian, enters as guardian into the lands of 
an infant, it is at the election of the hifant to 
make him a disseisor on account of his wrong* 
ful entry, or waive the wrong, and call him 
to account as guardian {g) So, if guardian in 
socage occupy after the heir attains the age 
of fourteen, he may be charged as bailiff (/j) 

For, 

By the common law, guardians in socage 
are accountable to the infant, either when he 
comes to the age of fourteen, or at any time 
after.(i) And though, generally, executors 
cannot be parties to an action of account, yet, 
by Westminster ;3, c. a^., if the heir makes his 
will (which he may do at fourteen) his execu- 

(/) Bro. Disseisin, 95. 

(g) 1 Roll Abr. 661. Cro. Car. 221., and he must ac-f 
€ount for the profits throughout, though the entry be not 
made for several years after the infant comes of age, I 
Abr. Eq. 280. Yallop and Holworthy, and see 1 Vern. 
295. 

(/i) 2 Inst. 38a 

(i) Co. Lit. 87. If a guardian takes a bond for the ar^ 
rears of rent, he makes it his own debt, and shall be char- 
ged with it. (2 Chan. .Rep. 97. Wale v. Buckley.) If 
he buys off an incumbrance of 600/. with 100/., he shaR 
not charge the infant 600/. 2 Chan. Ca. ^45. 
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tors shall have an action of account agjainst the 
guardian in socage. This privilege is now 
extended to executors of executors,(/:) to ad* 
ininistrators,(/) and against the executors (^ 
the guardian. (m) 

In Chancery, an infant may by his ^^ pro* 
chein amy call his guardian to an account^ 
even during minority ;(») and that court will 
permit a stranger to come in, and complain of 
the guardian and abuse of the infanrs es* 
tate.(o) 

S. receiver, to the guardian of an infanti 
ivhose account has been allowed by the guar* 
dian, shall not be obliged to account over 
again to the infant when he comes of age^/?) 
A liberal allowance will be made for mainte- 
nance, where the guardian or father is distres* 
sed ; but where the parent is rich, mainte- 

(fc) 25 E. 3. c. 5. 

(0 31 E. 3. c. It. 

(m) A and 5 Ann. c. 16. Co. Lit. 87. Where a tranS" 
action appears to have originated in the influence arising 
from the relation of guardian and ward, the court will set 
aside, though all accounts have been settled, and such re- 
lation is at an end, 13 Yes. 138. Wright v. Bond. 

(n) 2 Vern. 342. 1 P. Wms. 1 1 9. 

(o) 2 Ves. 484. Earl of Pomfret v. Lord Windsor. 
The guardian cannot retain any thing out of the infantas es- 
tate as a reward for his trouble, (2 Yes. 547. Hilton v« 
Hilton, and Pierce v. Waring, there cited :) nor hffort 
marriage release to his wife^s guardian, lest it be the pric« 
of consent to a match, rP. Wms. 118. Duke of Hamil^ 
Ion V. Lord Mohun. 

<;) Prec. Chan. 53d. 
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nance f«tB not be dlowed,,thdugh dkected by 
testatot^'s ¥^11.(9)^ 

io; It appears from the foregolrtg pages, 
— ^That the £&ther and mother, wliile living, 
are guarMamby nature to the ekkst son and 
heir, \d)ich guardianship ccmtinues till twenty* 
one. — Tlirft the father and mother, while liv- 
ing, guardians by nurture to the remainder of 
their ehiidren ; and that this guardianship de- 
termines at l<Kirteen in males and females. 
(I'llei^e two species of guardianship respect 
wily the' person and education of the infant.) 
—'•'teat the father may, by will or deed, ap- 
point a guardian to act after his deetth. But, 
in defect of a testamentary guardian, if the in- 
fant be heir to any property holden in socage 
tenure, anil under fourteen, he shall have 
gUQpdmn msoeage^\A% nearest of kin, to whom 
the lafid cannot descend. Where he has no 
pra|»erty that attracts such guardianship by 
tenure, or is above fourteen, (when such guar- 
dianship ceases) he shall choose a guaixlian 
for himself. 

if he is incompetent to make such choice, 
or omits to do so, the appointment lies in the 
Chancellor; and in case of an action, 
any of the courts may appdnt a guardian ^< ad 
Ute«i." 

ity tile €U»tom of London the gaardmnship 
of orphans belongs to the City. 

(g) 1 Ves. 160. Roach v. Gervan, 1 Br. Ch. Ca. 387. 
Hughes V. Hughes, in Reeves v. Biymer, maintenance wa§ 
allowed for time past, 6 Ves. 425. 454. 

24 
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n . To marry a ward of Caiancery, wHiioQt 
the consent of the court, is a contempt of the 
highest nature,(r) for which the parties con- 
cerned are liable to be committed, and indict- 
ed. But in order to render persons liable to 
a contempt, it must appear that they were evi^ 
ginally concerned in contriving the marriage^ 
and that they were apprized of the party's 
being a ward;(5) I'hough in Mr. Herbert^s 
case(Q it was held, that every one was bound 
at his peril to notice the act of the. court ia 
commining the wardship. However, /the 
clergyman, unless concerned in tibe contriv*. 
anoe, is not guilty of a contempt; and o^ 
punishable by the ecclesiastical law for mar^ 
r}ing with a void licence, or out of the paiisli 
in which the man or woman resides.(ti) ^ 
: A marriage in fact is sufficient to ground 
the contempt, though the validity of the marv 
riage be questionable ;(:r) and it is a contempt 

(r) 3 P. Wmsi 1 1 6. Mr. Herbert's case. Though the 
court ordered an information to be brought against a guar- 
dian, who married his ward (nine years old) to his son 
who had no estate ; yet the infant not being a ward of the 
court, It was not held a contempt. 2 P. Wms. 56l« Good- 
all V. Harris. 

{$) 2 Atk. 1 57. More v. More. 

(i) So in 16 Ves. i259. Nicholson v. Squire ; and the 
parties cannot be heard in their defence, but only upon 
petition* . . , 

(u) 16 Ves. 259* 

(a?) 6 Ves. 572. Sallcs V. Savignon. But in this case 
both parties being foreigners, the property abroad, and 
the marriage solemnized in Scotland the day tlie bill was 
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to marry a ward of thfc court, though the in* 
fetit^ father be living ;(//) for the court, 
will restrain the father from removing his 
child, or doing any act towards removing it 
out of the jurisdiction ;(^z) nor is even ah affi- 
davit necessary to obtain an order for such 
restraint. ' 

•Before a contempt for niarrjring a ward of 
the court can be cleared away, there must hie 
a reference to the master for a proper settle- 
ment.(a) 

A settlement of the ward's personal prai 
perty to the husband for life, then to the wife 
font life, then to the children as the surviver 
should ai^oint, was varied, so as to vesta 
moiety in the children, on the wife's death in 
her husband's lifetime.(6) And under fla- 
grant circumstances, where the husband ob- 
tained a license upon a false oath that the 
ward was of age, the Lord Chancellor would 
not approve a proposal giving him any fur* 
ther interest than in case of his surviving, and 
there being no children ; and not then except 
by appointment in the wife's will. No costs 
to the husband.(c) 

filed, the court did not commit the husband, but ordered 
him to attend to make proposals. 

(y) Ambl. 381. Butler v. Freeman. 

{z) 10 Yes. 52. Demmannevile v. Demmanneville. 
Hargr. Co. Lit. 89. a. note 70. 2 Fonbl. Tr. Eq. 224. note 
a. And will refuse the possession of the child to its motl> 
er, if she has withdrawn herself from her husband. Ibid, 

(a) 1 Ves. jun. 154. Stephens v. Savage. 

(6) Ibid. 

(c) 7 Ves. 419. Millettv. Rowse. 
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But the making a setitlement does Dot ne- 
cessarily clear the contempt ; for, upon the 
marriage of a female ward^ in' Guernsey, all 
parties were ordered to attend ; the husband 
was committed apd restrained firom her re- 
ceiving her visits ; the wife quitted her resi- 
dence with a friend of the husband, under an 
intimation that she would be compelled to do 
so ; and when the husband, some time after, 
was permitted to propose a settlement, the 
Lord Chancellor refused to discharge him, on 
his undertaking to execute the settlement.(^) 

(d) 8 Yes. 74. Bathurst v. Murray* 
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CHAPTER L 

1. Of the general Disability incident to Co- 
verture. 8. Of the. Liability incurred by 
the Husband. 3. Grounds of the ffife'^s 
Exemption. ' . 

jMLkBUBB women are by the law of England, 
Stt^eet, in matters of contract, to a greater 
disatulity even than infants ;(a) for the con- 
tracts of an infant are, as hath been shewn, 
for the most part only voidatde, while those 
of married women, are, with few exceptions, 
absolutely void. 

But the disabilities incident to these two 
conditions, anse on grounds distinctly diffe- 
rent from each other. 

(a) They are for the most part considered as femeB 
solty in those instance where they exercjse powers which 
could not be vested in an infant. With submission, there- 
fore, the position in the text is deemed correct ; though 
the converse of it is laid down, in some modern publica- 
tions, and one or two old dicta. 
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The disabilities attached to infancy are 
designed as a protection, for the inexpericffK 
ced, against the fraudulent ; those incident to 
coverture, are the simple consequence of 
that sole authority which the law has recoj^ 
nized in the husband, sutgect to judicial ]nte^ 
ference whenever he transgresses its proper 
limits. ' 

In that variety of wills with which human 
nature is ordinarily constituted, it is absolttle-> 
ly necessary for the preservation of peace, 
that where two or more persons are destined 
to pass their lives together, one should be 
endued with such a pre-eminenee as may 
prevent or terminate all contestati6n. 

And why is this pre-eminence exclusively 
vested in the man ? — Simply, because ha is 
the stronger. In his hands the power allotted 
him at once supports itself without external 
interference ; give but the legal authority to 
the wife, and every moment would produce 
a revolt on the part of the husband, only to 
be quelled by assistance from vithout. 

Nor is this the only reason : it is always 
probable that the man, by his education and 
manner of life, has acquired more experience, 
more aptitude for business, and a greater 
depth of judgment th^t the woman. 

In both these respects there are sometimes 
exceptions ; but the ordinary course of things 
must be that kept in view by the law. 

They who, from some ill-defined notion of 
justice or generosity, would extend to wo-^ 
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men an absolute equality, only hold out to 
tbem a dangerous snare. 

Let the law by eonfefring equality on 
wives, mkce release them from that necessity 
of pleasing which is at pKsent imposed up- 
on ^em ; and it would in fact, instead of 
stnengtbenin^, only subvert the empire they 
now enjoy. Man forgets liis self-love while 
secure of his prerogative, and derives enjoy- 
ment even from ooiiGessiiMii : substitute for 
the relation in which he now stands, a jeal- 
Quay of rival power^ and the continually 
wounded pride of the stroi^r party would 
aomii rouse up in him a dangerous antagonist 
for the weaker ; he would regard rather what 
he had lost than what he retained ; and would 
tarn all his efforts to the forcible establish- 
ment of that i^rerogative which is now sub- 
dued !by the dominion of female influence.(ft) 

(5) It is hoped that the preceding consideration of the 
true grounds of marital .authority, may not be deemed 
altogether useless or 'misplaced ; as it is only by an accu- 
rate conception of the reason of the law, that we cap ever 
ai^ue consistently on the law itself. — Mr. Fonblanque, in 
his note to £q« Tr. 9, considers the disabilities imposed 
on married women to rest on this — ^" that if they were not 
allowed to bind their husbands, they might, by the abuse 
of such a power, involve their husbands and families in 
ruin." 

It might be So while the husband also possesses unlimit- 
ed power of charging his own estate, which could neve^ 
be large enough to satisfy the demands of iwo^ if by chance 
they disagreed. This hypothesis, therefore, only shews 
the policy of vesting a sole authority in onef but it does^ 
»ot explain why that one should be the man. 
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Howerer, as ft — nat-be the bi^al fi 
Mand l^vdajdoii to reiluM to a?^«te of pp?. 
give slavei^ Umt^ex wliicb, fron its nwsMfciiess; 
Md Mftnew, stands most in iiaad of legii 
proteclton; this iw^mnry prerogatin^ im th* 
part of t[)e nua is coaimed wityn the tinilSi 
ibr the traai^iiessioii of i^ich redieas irajr 
always be obtained. r 

8ir Th()iiiaa ttmilb says, (in lUs book of tiM 
oamnnMiwaalth of l£fi|^iid.(e) ^ 'Vkm mim^ 
ralest aad first coiijiiiiGtion of two tonwds die> 
nalung a further fm&tiy of coaliiiinfice, ii 
of tin huaband and wife^ oaob Jiaviai^ eaae g£ 
the family ; the fitan to get^ to traveFubMwit 
and to defend; the mi%M saMe, to steyM 
home, and to dbtnbate tiwt wbieh « ^gHtt^ 
for the niirtttre of the diildraa and famly: 
which to maintain, God hath gir^i tbe mm 
greater wit, better strength, better courage^ 
to compel the woman to obey, by reason 
or force; and to the woman, beauty, fair 
countenance, and sweet words, to make the 
man oliev her aujain for love. Thus each 
obeyeth and commandeth the other ; and 
they two together rule the house, so long as 
they remain. in one.'' 

A necessary branch of that autliority which 
the law has recognized in the husband, is the 
uncontrolled disposition of all property(c/) 

(c) Book i. c. 11. 

(i) Excepting freeholds, which come to the wifr in her 
own right ; in the dispostion of which she must be a con* 
senting party, see post. chap, ii., iii. 
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miitfiaily bdonging to himself md wife ; and 
ifiMnediately consequent on this, are the lia^ 
bUitiBB which he incurs on het account 

By dearly stating the extent of these liabik 
itieB, and this authority, we shall be enabled 
the more readily to comprehend the natui^e 
cfitiie disobUity mcident to a state of covers 
ture. ' ^ \ 

s. The hiisband^s liabilhy may be consid-, 
e»d under four heads ; — ist During cohidi)i>- 
tation;9d^ Where he has driven his wife 
from him, has deserted her, or by ill usage 
compelled her Jo qUit Mm ; or she- separates 
ai^ast his consent, but without criminality. 
8d. Where they have sepitfated^ by mutual 
agreeme^. 4Ch< Where the wife elopes, or 
is turned out for adultery, or after separatioii 
lives with an adulterer. 

Immediately on his marriage, and dming 
the coverture, the husband is liable to afi 
debts contracted by his wife " dum sola,"(<?) 

(e) A second husband is liable for debts contracted by 
lis wife while living separate (and with a separate main- 
tenance) from her former husband, 1 T. R, 5. If there be 
judgment against feme sole, who marries, and dies before 
esecuibn, the husband is not liable. . (3 Mod. 181.) But if 
judgment is bad against baron and feme, on wife's bond 
entered into before marriage, and the wife dies before ex- 
ecution, the husband is liable, (t Sid. 337.) So if judg- 
iV^nt be bad in a 9ci. Fa. againist bafon and feme on a 
judgfti^nl against feme while sole, and feme die befo^e ex- 
#cutton, atiotber Sci. Fa- may go against the husband for 
exec<itk>»* (Carth. 90. Obriaa v. Ham, 3 Mod. 186.) 

25 
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Whatever their amount may be, although she 
did not bring him a portion of one shilling ;(/) 
but if dueh debts are not recovered during die 
coverture, the husband, assuch, is not charge- 
ebie, let the fortune he received with his ^i& 

be ever so great.(X) 

However, if he be sued as her administn* 
tor, pei^sonals, (as choses in action) whieh 
after coverture come to him as such adminis- 
trator, as assets 0) and to their amount only 
he is liable,(/^ unless they were expre$sfy se« 

But where goods were bought by a single woman, who 
married and died without paymg for ihem, the husband 
having received them was held liable in equity. (1 Cha% 
Ca. 995.) However it was allowed, that the widower of a 
married woman trader might, though he retained goods 
furnished her and never paid for, plead that he is neither 
executor nor administrator to his wife, and therefore not 
liable to h^r debts, and that all her goods belong to him 
by law. . (Cb« Ca. 395. Eq. Cas. Abr. 60.) And a court 
of equity cannot make the husband liable in respect to the 
Ibrtune he may have had with his wife. (1 P. Wms. 461.^ 
S P. Wms. 410. In equity,the creditors of the first husband 
may, where his wife was administratrix, follow the assets 
in the hands of the second husband, although the wife be 
dead ; (Chan. Co. 80. 1 Yern. 309. 2 Yern. 61. 11 8, 1 
Eq. Ca. Abr. 60, 61.) and at law, during her life. (Cro. 
Car. 603. 1 Roll. Abr. 351.) But he is only liable for 
waste committed during coverture. (3 Yern. tld.Sander^ 
son V. Crouch.) 

(/) 3 P. Wms. 409. Heard v. Stamford, Ca. Temp. 

Talb. 173. S. C. But if a man marry a widow, be is not 

bound to maintain her children, 4 T. R. 118. 4 East, 76. 

imless he holds them out to the world as part of Mi owir 

family, 8 Esp. N. P. C. 1. 
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cured to him bj settlemfent made on adequate 
eonsideralion {g) And if the wife survive the 
husband, an action may be maintained ajgainst 
her for the recovery of debts contracted dum 
•ola.(A^ 

1st The husband is liable for all contracts 
made during cohabitation, by the wife,( i ) for 
necessaries(t) suitable to his degrcQ and es- 
tate ; and the misconduct, or even adultery(A:) 
of the wife, in that situation^ does not ^s- 
l^arge him from this Uabili^ ; from the very 
circumstance of cohabitation, and from the 
goods being consumed in his house, (but not 
froia any power ori^ally in the wife to 
charge tibe husband) (0 the law implies the 
husband's asssent to sush contracts of his wife ; 
the wife's necessity and the husband's degree 

(g) 9 Yes. 97. 

{h) 1 Camp. N. P. C. 189. Woodman v. Chapman, Pen 
jLx>rd EUenborough, C. J. 

^0 1 Roll. Abr. 351. 1 Lev. 4, 6. 1 Salk. 1 16, 1 18, 119. 
1 keb. 69. 80. 87. 1 Bac Abr. Bar. and Feme, H. 488^ 
1 Sid. 121. 136, 137. . 

{k) 1 Salk. 119. 6 Mod. 173. 1 B. and P. 336. 

(0 Per Holt, C. J. 3 Ld. Raym. 1 006. 
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(1) Where the husband and wife separated without any 
provision being made for her maintenance, it was held 
that the husband was liable for necessaries furnished to 
her, suitable to her condition in life and, that what such 
necessaries are must be determined by a Jury. LpckwoQ^i 
T« Thopas. 13 Johns R^. 348. 
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and drcttmstanees, ate, where dufHited, t€ be ^ 
deterroiiied by a jury.Cm) 

But QDhabitation^aiid even Gon»uniptictn of 
the articles fumnbed, io the bttsband^showe, 
(;i) are only presumptive evidence of Ihs «&- 
sent (o) wtiicb may be i!ebaUei() by coatiary 
evidence •( I ). 

If tbereibre, during eobabitatioe, k be pr^ 
Ted that the husband especially warfiked thi$ 
or that tradeannan, not tq furnish bis yhie, }^ 
ahaU, as to Hie demand of such, r^jt di9i^«l9* 
ed ;(p) for he might hav^ ^tertaioed ii^isdi^ 

^ (m) Pejr Hak^ CL £• in Miinby v. Seed, 1 Bac. Abu 4^. 
1 Sid. f 31« 126, A tladesman recQTered for 8ily!er#inges 
to a peUicQt tnd i^eeacldle (value 94/«) furiuihfd to tke 
vife.of a 8eijeaotH|i-law, ia four inonths, Skin. $40* 

(n) 1 Sid. 191. 136. 

(o) In a special verdict this assent ought to be found, 
ibid. If a man cohabits with a woman to whom fare is not 
married, and permits her to assume bis name, and appear 
to the world as his wife, he becoqites liable, although the 
amdesmaa be acquainted with her real situation, 2 $sp. 
N. P. C. (37. Watson y« Threlkeld ; and he cannot set 
i|p bigamy as his defence, 1 Campb. N. P. C. 345. Rob- 
yison V. Nation* Howerer, he would not be liable, after' 
separation from sucti a woman, even though she left him 
on account of ill usage^and after a cohabitalioo of many 
years. Monro v. De Chemant. Trinity Sittings, 1815. 

(p) 1 Salk. 118* Etherington v. Parrott, 2 Ld» Kaym. 
1006. Boulton V. Prentice, Str. 12L14. Where excessive 

AJIER16AN CASES, 

Where a husband permits his wife no act in anff partic- 
ular business ISBPt he i» bound by her acts and. adtmnis- 
«ions which may be given m evidence agoinst Um^ Fen- 
ner v. Lewis. 10 Johns. Rep. 3^. 
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tijUe ohjectieii to them in particular ; and dur« 
iDg cohabitation the law will intend that he 
epme where provided his wife with necesariea 
< 1) Of the credit to procure them, which, if he 
Mnit to do, she has her remedy in the spiritu- 
al eourt. (9) 

: And warning^Ten to a tradesman's senranti 
is a sufficient warning to the master.(r) 

But the busbuid is not liable at law for mo* 
Df^^r lK)rrdwed by his wife, even though that 
#■1 money be applied to the purchase of neces- 
8aries,($) or to the redemption of her dothcs 
that have been pawned :(t) neither is he liable 
H she takes up goods, and, before they are 
made into clothes, pawns them; (secus if 
made up laA wc^, and then pawned ;)(u) 

T 

quantities of apparel were delivered to a woman on her 
persoual credit, and the payment attempted to be secured 
by her promissory note ; the goods having been furnished 
without the husband's privity, he was held not liable, S 
Campb. 22. Metcalfe v. Shaw. 

{q) Per HoU, C. J. 9 Ld. Raym. 1006* 

(r}l SaIk.llS.pl.. 10. 

{9) 1 Salk. 3B7. However in equity the creditor will be 
allowed to stand in the plaee of the tradesmen, apd tohave 
*Yatisfaction as £air as they could had they been plaintiffs. 
Prec. in Chan. 502. Harris y. Lee. 1 P. Wms. 482. 

(0 2 Show. 283. 

(tt) I'Salk. lia.pl. 19. 

^ • , ■- ■ .■■I.I III ■■ I 

AMEEUG^ GAS^S. 

(t) CohabiJtatiQn is evidence of the husbands assent to 
G0Bir&cl9 quide by his wife for i^cessaries, and it can be 
repeHed only by previoqa dissent or notice not to trust her. 
Mc'Cutchen v. Mc^Gahay. 1 1 Johns. Rep. 28. 
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nor where the contract is otherwise illegal. 
As where the keeper of a sponging-houae 
within the rules of the Bench, supplied with 
necessaries a feme covert convicted of con- 
spiracy (to charge her husband with subordi- 
nation of perjury) and committed in execution 
for a yean The Chief Justice ruled that an 
action would not lie against the husband : for 
the wife^s being in the spunging-house wds 
illegal, she not being such a prisoner as wu 
entitled to the benefit of the rules, (ar) 

If after an elopement the wife retum,(i) 
the husband is reconciled, and receives her 
again, he becomes liable to the contracts en- 
tered into by his wife afler the reconciliation, 
precisely to the same extent that he was lia- 
ble before her elopeinent.(^) 

{x) Fo wles Y« Sir John Dyneley, S Str. 1 1 22. in Lev. 
16. it is ruled that the husband is not liable for diet and 
lodging furnished his wife \A a prison, unless he assented 
to it. 

(y) 1 Salk. 119. 4 Esp. N- P. C. 42. in % Mod. 172. 
Robinson v. Gosnold. Holt, J. says, if he lie with her 
but a night he becomes liable for the debts she contracted 
iurin^htr abienee. See also 4 Bam. and Aid. ^52. 
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JkMSRICAN CASES. 

(1) Where a wife left her husband voluntarily and 
without sufficient cause, and afterwards made an applica- 
tion to return through a third person whose authority was 
not questioned — it w^s held that this was equivalent to an 
application by the wife herself, and that the husband's lia- 
bility to pay for her necessaries was revived at the time 
of the application. M&Gahm/ v. JViUiam$* 12 Joftni. Rqf* 
293. 
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%A. Where the husband desert8(2:) his 
idfe, turns her away without any reasonable 
.groundj(a) or compels her by ill usage to quit 
him, his liability is the same iets that to which 
he is subject during cohabitation, with this 
special addition, that though under such cir-^ 
cumstances he advertise her, and caution all 
persons not to trust her, or even give particu^. 
cular notice to an individual,(&) still he would 
be liable for necessaries furnished to her ; for 
the law has said, that where a man turns his 
wife out of doors, he sends with her credit 
for her reasonable expenses ; besides, he ap- 
pears to. be a wrong doer, and therefore has 
no right to prohibit anybody, fiut where, 
(without actual criminality on her part, or ill 
usage proved on his,) the wife leaves her 
husband against his consent, the husband 
may give a particular prohibition to an 
individual ; and though a general prohibition 
not to supply his wife was held void(c) in 
in such case, so that the husband might seem 
liable notwithstanding it ; yet in a later case,(d) 

* ■ ■ * 

(z) 2 Sir. 1214. Where a wife died in her husband's 
absence, her father recovered against him for her funeral 
expenses, 1 H. BL 90. 

(a) Ld, Raym. 444. 4 Burr. 91 77. 

(6) Per Lord Kenyon, 4 Esp. N. P. C. 42 Harris v» 
Morris, 2 Str. 1214. Boulton v. Prentice, 1 Esp. N. P. 
€.441. 

(c) Agreed by all the judges in Manby r. Scott. 1 Sidf* 
127. 

(O Child V. Hardaman, 2 S^. ilb. 
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Lord Raymond said the tradesman trusted 
the wife at his peril, and that the husband 
was not liable where she elopes from him, 
though she dofes not go away with an adul- 
terer, or in an adulterous manner.(i) Ibis 
.was a Nisi Prius case^ and the wife had lited 
in a very lewd manner before her elopement, 
ihough not after. But in Boulton v Prentice 
(as reported in Mr. Ford's MS. note, Selw. 
Ni. Pri. Bar. and Feme, I9*i ) the. court said, 
without any qualification of the position, ^^ If 
a wife leaves fier husband he is not in that 
ease imswerable for her contract So that 
even a particular prohibition, in sudi case, 
.may seem unnecessary. 

sd. Where the wife lives separate, and tlie 
husband agrees to make her a separate al- 
lowance, and pays it ;(e) if it be the general 
reputation of the place where the husband 

(e) Covenants by th^ trustees of the wife's separate al- 
lowance, to indemnify the husband against her debts,, are 
intended as a protection against the costs he may incur 
by being sued for them ; and against debts prior to the 
separation, Gilb. Eq. Rep. 1 52* Angier v. Angier, 2 Br. 
Cb. Rep. 90. Stephens v. OKve. 

^ -■- !■>.■ « I 1 ^ I I III ) - 

AMERICAN CASES. 

(1) If the husband, turns away his wife, he gives her a 
credit, wherever she goes, and must pay for necessaries 
furnished her, but if she runs away from him though not 
with an adulterer, he is not liable on any of her contracts, 
not even for necessaries, although the person^ crediting 
her, had no notice of an elopement. 

Persons, crediting a wife so circumstanced, are bound 
to enquire at their peril.— The husband is bouo^ to pro^ 
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resides that he and his wife are living apart,(i) 
the husband is not liable even for necessa- 
lies, although the tradesman who furnished 
them(%) had not at the time of the contract 
been individually informed of the separa- 
<*^ 5(/) wl^cre the demand is for necessaries^ 
however, it is incumbent on the husband to 
i)bew that the tradejsman had notice of the 
maintenance ;(^) but the general reputation 
of the place, if he were aware of it, would 
probably be considered ^sufficient notice. 

(/) 1 Salk. 1 16. Ld. Raym. 444. Todd v. Strokes. I^ 
the husbaod pleads a separate maintenaDce, he must aver 
{iaymeiit of it, 2 New !(lep. i53.- Nurse v. Craig; apd it 
cahbbt be set up as a defencei where the trustee appointed 
lias hot executed the deed, 3 Esp. 255. 

{g) 3 Esp. N. P. C. 250. Pei- Lord Eldofij in Rawlyns 
y. Vandyke, where see how far the husband is liable for 
necessaries furnished his children living with the tnotltrr 
a]^rt ; and he is liable for unnecessbiry articles, if, being 
present when they were fbrnished, he did not enforce the 
tradesman's demand to have them returned, 1 Cam) \ •• 
1%, for he b liable for the appearance he allows her to 
a^ume, however disproportionate to his real circumstaii- 
<les :' but not for more than necessaries, if the tradesmrin 

fugkcts to ascertain the husband's true situation. Ibid. 

■ ■ ■ I , , ■ " ■■.-.. ■■ I ■ ■ — ■ ** * ' ^ 

AMERICAN CASBS. 

m 

vide for his wife at home, but not where she pleases — Her 
duties lohik cohabiting form the only consideration of his 
liability for her necessaries. M&CiUAm v* M&Gah(«fm 
Joftfit. £g9. 281. 

(1) Vide Baker v. Biarney, 8 Johns. R. 72. Fenner y. 
be Wis. 10 Johns. R. S6. 

(4) f^deJififOatdienv.Mtf^aTu^. 11 /oftm. lEy. dSl. ' 

26 
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Under these circumstances, it will be pre- 
sumed that they who deal with the wife, trust 
her on her own credit.(A) and at their own 
peril ;(i) it imports them therefore to make 
strict inquiry as to the terms of the separa- 
tion ;(i) for, as we have seen, they will pro- 
bably fail to recover if they sue the husband; 
and it is now determined that the wife, in 
such case, cannot be sued alone.(A:) 

But if the husband, neglecting his agree- 
ment,( i ) omit to pay the alimony, he is liable 
to the same extent as during the cohabita- 
tion i{l) and where the husband claims to be 
discharged from liability as to his wife's debts, 
in respect of her having a separate mainte- 
nance, it seems that it must be a provision 
proceeding from himself, and not from a third 
person.(m) 

(A) 1 Salk. 116. pL 6. Ld. Raym. 444. 1 Sid. 124. 13 
Mod. 245. Mod. 171. Skin, 348. pL 18. If the trades- 
man has notice be will be nonsuited, Selw. Ni. Pri. 292. 

(t) Ozard v. Darnford, Sittings after M. T. 20 Geo. 3. 
Per Lord Mansfield, 1 Selw. Ni. PrL 281. 

(A;) Marshall v. Rutton, 8 T. R. 545. Though living iR 
adultery ; and having a separate maintenance. But see 
1 B. and P. 338. Cox v. Kitcfain. 

(0 2 Bos. and Pull. New Rep. Nbrse v. Craig, 148. 
and indebitatus assumpsit lies against him, ibid. Ozard 
v. Darnford, 1 Selw. Ni. Pri. 291. 

(m) 4 Burr. 2177. 

JUfERlCijr CASES. 

(1) Where the agreement is not reduced to writing; 
and there is no evidence of any payment having been 
made by hun to her, the husband is liable. ^ 8 JoAm. 
Rep. 72. 
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» 
If the husband has once entered into a bond 

to trustees for separate maintenance of his 
wife, it appears her adultery could not be 
pleaded to an action on such bond, though 
she was guilty, and the husband ignorant 0% 
it, when he entered into a bond.(n) 

4th. If the wife elope froni her hu8band,( 1) 
and live in adultery, he cannot be charged 
by her contracts, even for necessaries.(o) So, 
where the husband turns his wife out of doors, 
on account of her having committed adultery 
under his roof.(/>) And although the hus- 
band be the aggressor by living in adultery 
with another woman, and though he turned 
his wife out of doors at a time when there 
Was not any imputation on her conduct ; yet, 
if she after commit adultery, the husband is 
not bound to receive or support her ; nor is 
he liable for necessaries which may have been 

(n) IN. R. 121. Field v. Serres. Op guilty afte^ 
wards, 1 3 Yes. 439. 

(0) 1 Str. 647. Morris v. Martin, 1 Sir. 706. Main- 
waring V. Sands. 

(jp) Ham V. Toovey, Middlesex Sitting, 47 Geo. 3. 
MSS. Selw. Ni. Pri. Baron and ^Feme, 290. But where 
the husband left his wife, who had committed adultery, 
still living in his house, and bearing his name, he was held 
liable, unless the ;plaintiff knew the circumstances, 1 B. 
& P. 226. 



f-^ 



AMERICAN CASES. 

(1) Vide Lockwood v, Thomas. 12 Johns Rep. 24^. 
Mc'Cutcher V. McKSahay. 11 Johns Rep. 281. McKSa- 
hay V. Williams. 12 Johns Rep, 293. 
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provided for her lifter the the criine.(9) If 
the husband be reconciled, and receive his 
wife i^n, his liability recurs as dqnojg cove- 
turc.(r) 

And the estate of a deceased husband is 
subject to the funeral charges of his wife, 
though she had a separate maintenance which 
she disposed of by. wiU/^) 

8. Where a woman living separate from 
her husband^ has a separate property or 
maintenance, her creditors may obtain re- 
dress against her in equity. If she have dp 
such property, they trust at their peril^ and 
are without remedy against her.{i) T\» 
following are the piinciples, as laid down by 
Lord Keoyon, on ^hich it has been establish- 
ed, that a woman cannot be sued at law for 
debts incurred by her during the coverture, 

(9) 6 T. IL 603. Govier v. Hancock. 

(r) 1 Salk. 119. 4 Esp. N. P. C. 43. 6 Mod. 173. In 
the latter case he is said to be liable for debts incurred bj 
the wife in her absence. 

(5) 9 Mod. 31. Bertie v. Lord Cbesterfidd. . 

AMBRICAM CASES. 

(1) If the husband and wife part by consent, and be 
secure^ to her a separate maintenance, suitable to his ren- 
dition in life, and pays it, he is not liable even for neces- 
saries furnished her. And the general reputation will in 
that case, be sufficient. Boktr v. Batruy^ 8 Jthfis. Rep. 72. 

But where the separation agreement was not reduced to 
writing and there was no evidence of payments made, 
the husband was ^eld liable for j^ds furnished after the 
separation. Ibid. 

Vide Lockmood v. TTumias. 12 Johns. Rep. 248. 
Tide Edwards v. Davis. 16 Johns. Rep. S81. 
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even though Bhe live sepaFate from her 
husband.(t) 

The plaintiff, in such a case, rests his duni 
on an agreement between the defendant and 
her husband to Uve separate: This is a con- 
tract supposed to be made between two par? 
ties, who, according to the text of UttletOQ, 
being in law but one person, are on that ac- 
count unatde to contract with each other ; if Hi^ 
foundation fail, the consequence is that the 
whole superstructure must fail also. This 
difficulty meets the plaintiff in limine: if 
it did not, and the parties were competent to 
contract at all, it would then become material 
to consider how far a compact would be va- 
lid, which has for its object tlie contravention 
of the general policy of the law, in settling 
the relations of domestic life, and which the 
public is interested to preserve : and which, 
without dissolving the bond of marriage, 
would place the parties in some respects in 
the condition of being single, and leave them^ 
in others subject to the conseqMences of being 
married, introducing all the confusion wd 
inconvenience whicli must necessarily result 
from so anomalous and mixed a character. 

How can it be in the power of any persons, 

AMERICAW CASES. 

(1) AfenucaoertcHunoi bind herself personally by a 
contract. Johnson v. Parmeh/. 17 Johns. Rep. 371* 

If zfeme sole marries after a report made in her favour, 
the husband must be inade a party by scire facias ioiht 
*udgment. IbiJL 
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by their private agreement to alter the char- 
acter and condition which by law results from 
the state of marriage, and from thence to in- 
fer legal rights of action and legal responsi- 
bilities, as consequences following from such 
alteration of character and condition ? or how 
can any power short of that of the legislature, 
change that, which by the eommon law of the 
land is established as the course of judicial 
proceedings. 

The argument in favour of the plaintiff, 
rested on this position only,as a principle, viz. 
that where the husband ceases to be the pro- 
tector of his wife, and is not liable to have 
any claim made on him for her support and 
maintenance, it necessarily follows, that she 
must be her own protectress, make contracts 
for herself, and be responsible for them. But 
if this were a necessary consequence, it would 
hold in all cases, fiut that is not so ; for if 
a woman should elope from her husband, and 
live in adultery, he is not liable by law to 
answer for her necessaries ; and no case has 
decided that the woman is. A wife living 
apart from her husband, and who has proper- 
ty secured to her separate use, must apply 
that property to her support, as her occasions 
may call for it ; and if tliey who know her 
condition, instead of requiring immediate 
payment, give credit to her, they have no 
greater reason to complain of not being able 
to sue her, than others who have nothing to 
contide in but the honour of those they 
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trust ;( 4) from the incapacity of a married 
woman to contract, or to possess personal pro- 
perty, which may be the subject of contract, 
men and their wives, desirous of living sepa- 
rate, have found it necessary to have recourse 
to the intervention of trustees, in whom the 
property of which it is intended she shall have 
the disposition, may vest uncontrolled by the 
husband, and with whom he m^y contract for 
her benefit; but in such property the woman 
herself acquires no legal interest whatever 
Of such trusts, courts o*' Equity alone can take 
notice ; they can cause the fund to brought 
before them,and supplied as in justice it ought 
to be; and in those courts the creditor must 
prefer his claim, {t) 

(0 8 T. R. 546. Marshal] v. Ratton. 
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(1) All persons supplying the necessities of a married wo- 
man living separate from her husband, are bound t» 
enquire as to the circumstances of the separation, or they 
give her credit at her peril. Md'Qutchtr v. McGahqyi^ 
1 1 Johns. Rep. 283. 
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CHAP. II. 

dfthe husband^B interest in his wife^s proper- 
ty. — 1. Land; i. Personals f S. Choses In 
action. 

Xhb husband,* by marriage, becomes only so 
far master of his wife^s freehold property, as 
to receiye the profits of it during her life,.:(a) 
he has no power to sell or. demise it without 
her concurrence ;(i) and if he do so, the wife 
or her heirs may enter after his death :(b) But 

(a) However it vests in bim a freehold, so that &e may 
make a tenant to the prs&cipe for suffering a recovery of 
his wife^s estate, without her p^viously joining in a fine. 
Cruise on Recoveries, 38. Hargr. Co* Lit. SSS^t b. note 
% and there may be a remitter (Co. Lit. 351.) or he maj 
take a release on it (399) 273. b« But neither he nor his 
executors are accountable for the profits^ though his real 
and personal assets will be liable to answer for the cove- 
nants of his marriage articles (3 Eq. Abr. 147. Harrison v. 
Constantine, 3 ^. W. 83.) except where the estate is vest- 
ed m trustees, and the husband receives the rents under 
an agreement for the purchase of the estate. 3 Br. Ch. Ca» 
51. Pitt. v« Jackson. 

(() S3 H. 8. c. 38. the same law, of property accruing 
tt> th« wife during coverture. Co. Lit. 3^1. 
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(1) As to the interest of the husband in lands by which he 
is seised/ure tia;on> and in lands given to him and his wif^ 
Tide Jackson v. Stevens. 16 Johns Rep. 11. 
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the marriage is a gift in law to the husband of 
all the wife's chattels real5(c) as a term for 
years, estate by elegit, ^c. ; and these he may 
alone dispose of, forfeit, or they may be ex- 
tended,(d) or sold,(^) for his debts. However 
he cannot devise them; and if he omit to 
make disposition of them in his lifetime, they 
survive to his wife.(c) 

But an assignment by the husband, of the 
term of his wife, will bind her, though it be 
made without consideration ;(f) so, even if a 
judgment is given in trust for a feme sole who 
marries, and by consent of trustees is in pos- 
session of the land extended the husband may 
assign over the extended interest ; and by 
the same reason, if the feme has a decree to 
hold and enjoy lands until a de^bt due to her is 
paid, and she is in possession of the land under 
this decree, and marries, the husband may 
assign it without consideration ; for it is ia 

(c) Co. Lit. 46. b. 351. The hnsband is only possessed 
of a term in her right, and the tenn orlegal interest con- 
tinues in her. 7 H. 6. 2. 1 RolL Abr. 342. Co; Lit. 351. 
Chattels accruing to the wife during coverture, subject to 
ihe some law. 

(d) That is, under an elegit on a judgment, or extent on 
a'^recognizance, it is said the term cannot be sold under a 
Fi. Fa. 1 Roll. Abr. 344. G. pi. 6, 7. 

(c) According to Co. Lit. 451. only for the life of the 
eme. 
(c) See note,(c) preceeding page. 
(/) Quere. Whether an agreement by a husband for a 
of part of his wife's term, will bind her as the actual lease 
docs. 6 Ves. 394. Druce v. Denison. 

37 
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nature of an extent (^) The following cases 
will serve to shew more fully the nature ao^ 
extent of the husband's interest in bis wife's 
chattels real. 

A woman, lessee for years, takes husband, 
and he afterwards purchases a new lease q( 
the same lands to them both for their lives ; 
this is a surrender in law of the first term, and 
shall bind the wife,(i) because it amounts to 
an actual disposition thereof, which the hus- 
band had power to make^h) 

If the husband, possessed of a term of sev- 
enty years in right of his wife, makes a lease 
of those lands for twenty years, to begin after 
his death, this is good, and shall bind the 
wife ;{i) because the term being but a chattel, 
he had power to dispose of it wholly, and by 
consequence niay dispose of any less interest 
thereout, as he thinks fit ; and this being a 
present disposition which he cannot revoke, 
binds the interest of the lands immediately, 

(g) 3 P. Wms. 200. If a husband, having survived his 
wife, dies di^ring the suspense of a contingency upon which 
any part of his wife's property depended, the representa- 
tive of the husband is as much entitled to this species of 
his wife's property as to any other. Hargr. Law Tracts, 
475. And if administration ^ de bonis non" of the wife, 
be obtained by any third person, he is trustee for the re- 
presentative x)f the husband. 1 P. W. 378. 382. 

(fc) 2 Roll. Abr. 495. 

(t) Poph. 5. 97. 145. Co. Lit. 46. b. 351, a. Cro. Car. 
344, Plowd. 418. Cro. Eliz. 33. 279. Co, Lit. 300. a. 

AMEaiCAN CASES. 

(1) Vide Jackson v. Halloway. 7 Johns. Rep, 8U 
Jackson v. Steven s. 16 Johns. Rep. 1 10. 
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though it takes not effect in possession till after 
his dea^ ; and therefore diflfers from a de- 
vise ; for that not taking effect, no*r binding th6 
interest at all till after his death, comes too 
late to prevent the operation of law, which 
immediately on his death casts the term on 
his widow : But as to the residue of the term, 
whereof the husband made no disposition in 
his life, the wife, if she survives him, vrtll be 
entitled to it,(A:) because as to that the law is 
left to operate as it would have done for the 
whole, if he had not prevented it by such his 
disposition of part ; but if the husband had 
granted away the whole term upon condition, 
and died, though the condition were after* 
wards broken, and his executors entered for 
breach thereof; yet would the wife be for 
ever barred, to claim any interest in the said 
term ;(/) because there wa^ a total disposition 
thereof by the husband in his life-time, and the 
breach or nonperformance of the condition 
was but contingent : had the condition been 
broken during his life, and he himself had en- 
tered for such breach, it seems the wife sur- 
viving should have h^d the term after his 
death, because by his re-entry he was restored 
to the whole term in statu quo, that is, in 
right of his wife* If the husband should grant 
a rent, common, £^. out of sueh term, and 
die, this would not bind the wife surviving, be- 
cause the term or possession itself being left to 
come entire to the wife, all intermediate char- 

(*) Cro. Ell*. 33. 1 Roll Abr, 343, 344. Co. Lit. 46. b.. 
(0 Co. Lit. m. b. 
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ges or grants thereout by the husband deter- 
mine with his deatli.(m) But a grant by the 
husband of the herbage or vesture of such 
land, will, after the husband's death, enure 
to the grantee, because they are part of the 
land itself (n) 

It appears too, that if the husband makes a 
lease of part of his wife's term, resemng rent, 
and dies, that his executors shall have the 
rent,(o) and not the wife. And if the husband 
and wife be ejected of a term in right of the 
wife, and the husband bring an ejectment in 
his own name, and have judgment to recover, 
this is an alternation of the term, and vesteth 
it in the husband, (p) 

But if a lease be made to baron and fe- 
mc,( I ) for term of their hves, the remainder 
to the executors of the survivors of them, and 
the husband grants away this term and dies, 
this shall not bar the wife, for that she had 
but a possibility, and no interest.((;) This 
possibility was of such a nature, that it could 

(m) 1 Roll. Abr. 344. 

(n) Ibid. 

(o) Poph. 145. 3. Keb. 299.. Co. Lit. 46. b. But the 
wife shall have the residue of the term ; and so a disposi* 
lion ef part, is not a disposition of the whole. Ibid. 

(p) Co. Lit. 46. b. 

(9) Ibid. So, in a promise to pay the wife so much if 
9he survives the man she marries, 1 Roll. Abr, 343. 1 

galk, 327. 

AMERICAN CASES. 

(J) VidjB Jackson v. Carey. 16 Johns. Rep. 302. 
Wbitbeck y^ Cook and wife. 15 Johns. Rep, 483, 
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not happen in the lifetime of the husband ; 
but if he marry a woman entitled to such a 
possible or contingent interest, as on the de- 
termination of the previous estate, or happen- 
ing of the contingency, will immediately vest 
in possession in the wife, the husband may 
assign it.(r) 

If a term of years be granted to a feme 
covert and another ; or if a feme sole aj)d 
another be joint-tenants of a^ term for years, 
and the feme take husband, yet in both cases 
the joint-tenancy still continues ; for the mar- 
riage makes no severance of it, but gives the 
husband the same power the wife had betbre, 
by an actual disposition of her moiety, to 
break the joint-tenancy, and bind his wife's in- 
terest therein : but without such disposition 
the joint-tenaricy continue ; and if the hus- 
band dies, the whole shall go accordingly : So, 
if such joint-tenants are ousted of the term, 
the wife shall join with the husband and other 
joint-tenant in ejectment, and the wife shall 
have judgment to recover as well as the bus- 
band ; and if, in such case, before any actual 
disposition made by the husband, the wife die, 
the whole term shall go to the surviving joint- 
tenant, and no part thereof to the husband.(5) 

(r) Hargr. Co. Lit. 351. Note 1. Prec. Ch. 418. 2 
Vern. 270. 2 Atk. 207. Bates v. Dandy, or discharge 
it before hand by his release. 1 Salk. 326. A possibili- 
ty is properly a contingent interest, carved out of a term, 
by executors' devise. Hargr. Co. Lit. 351. Note 1. 
See Lampet'scase, 10 Rep. 51. 

{s) Plow. 418. CowLit. 185. 
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A lease was made to thd hu6l>and and wife, 
for years ; they eirter, and the lessor after- 
wards enfeoffs the tiusband, who dies seised : 
k was held that the busl)and, by acceptance 
of tl e feoifment, had surrendered and ex- 
tinguished the term, and that the«wifewas 
barred of any title thereto : that it would have 
been otherwise, had the conreyancc been 
by bargain and sale enrolled, or by fine ; for 
these meddle not with the possession, but 
only carry such interest as the reversioner 
has in hiTn ; and tlien tlie husband might have 
the term in right of his wife and the in- 
denture in his own right.(;) But it is 
a q;iestion whether, in thid case, the term 
would not be surrendered by the operation of 
the bargain and sale, or fine ; for the lease 
being made after marriage, when there are 
no moieties between husband and wife, the 
husband cannot be said to be possessed there- 
of in her riglit more than in his own, but both 
are possessed by entireties ; therefore it 
should seem that in that case likewise the 
term would be merged. 

However, a bargain and sale by a husband, 
of a term f t years, possessed only in right 
of his wife, with the mere words " Bargain 
and Sell," o»nitting " grant,'' " assign," or 
any other word which would have passed the 
legal interest of the term, will not bar the 
wife after her husband's death ;(//) for by a 
bargain and sale notliing passes but a use, so 

(0 Cro. Eliz. 912. Downing v. Seymour, 
(u) Moor, pi. 304. 
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that this is no disposition of the legal interest 
oftheterni(i) 

The hi^banrt may dispose of a term settled 
on the wife in trust, as well as if the legal in- 
terest were in her :{x) But it is an exceptioa 
to this iuJe, (at leapt in equity,) ^^ that if a 
future or executory interest in a term or oth- 
er chattel, be provided for i he wife, with the 
consent of the husbaud, the liusband canm)t 
dispone of it from her, and defeat his own 
agreement." This sup[K)8es the provision to 
be made before marriage ; for if subsequent^ 
it ia a mere voluntary act, and void against aii 
assignee, fur valuable consideration. (//) 

(a?) 1 Roll. Abr. 343. Lane, 54, 5» 

fy) Prec. in Ch. 418. Tudor v. Samyne. 1 Ch. Ca. 
225. Doyly v. Perfull. 1 Venn. 7. 18. 1 Eq. Ca- Abr. 
58. How far a cdhveyance after marriage, (by a hus- 
band, to trustees for his wife, in consideration of her hav- 
ing paid his debts,) will be good against creditors, see 6 
E. R. 257. Dewy ^v. Bayntun. Where being made 
bona fide, without intention to defraud creditors, it was 
held good. A settlement made after marriage is good 
against creditors^ if the husbafKl was not indebted at the 
time, or immediatiely afterwards, so that no intention can 
be inferred, that a fraud should be committed. (1 Ves. 
57. 3 Ves. Jun. 617. 3 Rep. 80. b. 2 Ves. 1 . 1 1 . 2 A tk. 
48 K) But not against purchasers for a valuable or good 
^consideration. Cro. Jac- 158. 2 Ves. 10, 1 1. 2 Br. C. 
C. 148. Cowp. 278. 705. If made in consideration of 

AHCHICAN CASES. 

(t) VideUackson v; Stevens. 16 Johns. 'Rep. 110. 
Jaques v. Meth. Epis. Church. 1 7 Johns. Rep. 548. 
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S« All personals, as money, goods, cattle, 
household furniture, £^c. that where the pro- 
perty(z) and in the possession of the wife at 
the time of the marriage,(a) are absolutely 
vested in thehusband ;(i) so that of these he 

the wife's fortune, or any increase to it, the settlement it 
good against purchasers also. Pr. Ch« 32. 1 Atk* 13* 
188. 3 Atk. 444. 477. Talb. 64. 2 Yes. 16. 305. 
Ambl. 121. Cowp. 432. and see post, chap. 9. 

(z) And therefore personals which she has in autre 
droit, as executrix, or guardian in socage, &c. shall not go 
to the husband. Co. Lit. 351. (Though the husband 
and wife have a judgment for a debt due to the wife's 
testator. Jon. 248. Com. Dig. Bar. & Fern. E. 3.) Nor 
chattek of which she has a bare possession by bailment 
or trover. Co. Lit. 351. b. 

(a) So, if they accrue during the coverture, the interest 
vests in the husband, though he has not possession of them 
before the death of his wife. (Com. Dig. Bar. ^& Fern. 
E. 3.) and where a wife, though trading separately, lent 
money to be laid out in a lottery ticket, in the property of 
which she was to share, and the ticket proved a prize, the 
husband was held entitled to the whole produce. 8 Yes* 
599. Lampher v. Creed. 

AMERICAN CASES. 

(1) A marriage is an absolute gift to the husband of all 
the wife's personal chattels in possession, and also of cho^ 
ses in action^ if he reduce them into possession by receiving 
them or by recovering them at law. Legg v« Legg. 8 
Mass. Rep. 99. 

A note given to a feme caoertj though it be for a debt 
due to her while sohj is legally payable to the husband, 
and the property vests absolutely, and will not go to the 
wife on a dissolution of the marriage. Shuttlesworth v. 
Noys et al. 8 Mass. JRep. 229. 
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may make anj disposition in his lifetime, 
without her consent ; or may by will devise 
them ; and they shall, without any such dispo- 
sit^on, go to the executors or administrators 
of the husband, and not to the wife, though she 
survive him.(d) So personals that come into 
possession during coverture.(5) 

If the husband,(c) or husband and wife,(d) 
make a letter of attorney to one to receive a 
debt,(i?) or legacyfX) due to the wife, and he 
receives, but does not pay it to the husbatid, 
yet does it vest in the husbands possession. (l) 
And where an executor paid a legacy to a 
feme covert, who lived separate from her hus- 
band, yet oh a bill brought by the husband 
against the executor, he was decreed to pay 
it over again with interest (^) So, where a 
legacy was given to a feme covert to be paid 

(b) Co. Lit. 351. b. 

(c) I Roll. A br. 342. Moor, 452, 

(d) Moor, 452. 1 Roll. Ab. 342. Golds* 160. 

(e) 1 Roll. Abr. 342. Golds. 160 
(/) 1 Roll. Abr. 342. Golds. 160. 

(g) Salk. 115.pl. 4. 1 Vera. 261. The husband may 
release a legacy left his wife, although they are divorced 
a mensa et toro. 1 Roll. Abr. 343. Cro. £1. 908. Noy, 

45. Moor, 665. 3 Bulstr. 264. Quaere, If the separation 

... ■ ■ ' .I '■ '■ - Ill .11 ■ — ■ I ■ ■ 

AMERICAK CANS. 

But as to the power of the wife over her separate estate. 
Vide Jaques V. Meth. Epis. Church. 17 Johns. Rep. 548. 
. (1) As to the husbands interest in her distributive share 
of her fathers estate, vide Whitaker v. Whitaker, 6 Johns^, 
Rep. 112. 

38 ^ 
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twelve months after testator^s death, and the 
wife died within the twelvelnonth, the interest 
was vested in the husband, for he might re- 
lease within the twelve months.(/i) 

And he may release costs; which his wife 
recovers against a woman whom she has sued 
in the spiritual court, for adultery with her 
husband ; for the marriage continues, and 
whatever accrues during coverture, belongs 
to liim.(i) But if she be divorced a mensa 

is by agreement, and separate maintenance decreed in 
Ciiancery ? in 9 Mod. 43. The husband, divorced a men- 
sa et toro, was restrained by injunction from selling a 
term of his wife^s. If after separation, she receive for a 
long time rent of land accruing to her by demise, she shaH 
be presumed to do so, and to acknowledge the tenancy by 
her husband^s authority. 1 Taunt. 367. Doe v. Biggs. 

(/i) 3 Roll. Abr. 134. Com. Dig. Bar. & Fern. E. 3. 
But where the husband dies without having made any 
disposition of a legacy left to the wife, it survives to her. 
2 Com. Rep. 725. Brother© v. Hood; 2 Ves. 676. Gar- 
forth v. Bradley.. The wife's distributive share of perso- 
nal estate vests in her husband on the death of intestate. 
2 Bi'o. Ch. Ca. 589. Robinson v. Taylor. 1 Anstr. 63. 
Sawyer v. White. But possession by the husband as exec 
utor and trustee is not such a reduction into possession of 
his wife's share in the residue, as will entitle him against 
her right by survivorship. 1 2 Vc^s. 497* Baker v. Hall. 
16 Ves. 413. Wall v. Totnlinsoh. If the husband survive 
he has the legacy, though he dies before it is paid. 1 Atk. 
458. Humfrey v. Buller. 

{t)Salk. 115. pi. 4. Lord Raymond, 73. 5 Mod. 69. 
Where the husband, in consideration of receiving a por 
tion of the fortune of a ward of Chancery, released all 
right and nterest in the residue, he was not permitted to 
attend the master in taking an account directed against 
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ct toro, and have her alimony, and sue for 
defamation, pr other injury, and there recov- 
er costs, the hushand cannot release them,(l) 
for these come in lieu of what she hath spent 
out of her alimony, which is a separate main- 
tenance, not in the power of her husband.(A:) 
If husband alone,(/) or husband and wife^ 
have a judgment for the debt of the wife, but 
delay execution, the debt is vested in the hus.- 
band ; and if he survives, he may take out 
execution, without a " Sci. Fa."(w) So if an 
award be made to pay to the husband, a debt 
due to the wife j though he die before pay- 
ment(») 

executors, on the suggestion that the valuation under 
which he received the portion of his wife's fortune, was 
not fair* 16 Ves. 48* Pierce v. Crutchfield, 

(k) Roll Rep. 436. 3 Bulstr. 264. 1 Roll. Abr. 343. 

(/) 1 Vern. 396. but if the wife survives she shall have 
it, ibid* 3 Atk, 21. or the benefit of a decree in her rights 
1 Ch» Ca. 27. Hanney v. Martin. It has been bolden 
too, that stock survives to the wife. 9 Ves. 1 74* Wild- 
man v. Wildman. 

(m) 1 Mod. 179. 

(n) 1 Vern. 396. and where the goods of a feme sole are 
in the possession of another by trover or bailmeut, and 
she marries, they so far vest in the husband, that he may 

AMERICAN CASKS. 

(1) For any species of injury done to the wife, the hus 
band may release the damages. Southworth v. Packard, 
TMass. Rep. 95. 

And a judgment in an action by the husband, fqy an 
injury done to the wife, where the wife might have joined 
in the action will be a good bar to a joint action by the, 
husband and wife for the same cause, ibid<i 
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Chattels personal, of a mixt nature, partly 
in possession, and partly in action, the hus* 
band shall have if he survives , as an avoid* 
ance of a church which falls during the cover^ 
erture;(o) so arrearages of rent service, 
charge, or seek, which incur during the cov. 
erture,(p) or before it(q) 

And if the wife's portion be secured by set- 
tlement of land, and the husband makes a 
jointure for it, it shall be vested in the hus« 
band, although not paid.(r) 

But the wife shaU have, after the death of 
her husband, a necessary bed and apparel, 
agreeable to the quality of her husband ; and 
these, as paraphernalia, shall not go to the 
husbttQd's executor, or be liable to his credit 
tors.(5) Jewels to the value of 870/. have 
been allowed as paraphernalia.(0 However 

sue for them alone, t Keb. 64 U Moor, $5. pi. 85. % 
Lev. 107. Vent 36U 

(o) Co. Lit. 351. 

(p) Ibid. But the wife has them if she survive. Com. 
Pig. Bar. and Fern. F. 1* and money in the hands of a 
trustee if the husband make no disposition of it. ibid. So 
the rmdttum of testator^s estate, if bequeathed. 1 1 Vio. 
377;i pi. 8. Ca. Temp. Talb. 171. Fort v. Eort. 

(9) 39 H. 8. c. 37. 

(r) Com. Pig. Bar. and Fem. E. 3. 

{$) 1 Roll. Abr. 911. or legatees, 3 mC^ 395. and if the 
Busband pawn them, and leave sufficient estate, they shall 
be redeemed for the wife. Id* 394. 

(0 Cro. Car. 343. 1 RolU Abr. 911. being suitable to 
the wtfe^s estate and degree, 
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these parapheraalia may be barred by articles 
before marriage. (U) 

3* Choses iri action, as debts due to the wife 
by obligation, ^c. though they are likewise so 
far vested in the husband,(a?) that he may re- 
duce them into possession ^ yet, if he dies 
beforb any alteration made by him,(i) they 

(ti) 2 Atk. 642. and the husband may alien them dur- 
ing coverture. 3 Atk* 394. but he cannot bequeath them,. 
2 Atk. 77. Northey v. Northey. And in equity no par- 
aphernalia are allowed where the husband dies indebted^ 
though the court will let the wife in on other funds, if 
there are any. 2 Ves. 7. Lord Townsend v. Windham* 
2 P. Wms. 179. 3 Br. PI. 187. Parker v. Harvey. 

^x) A note given to a feme covert vests in the husband,, 
though she be a sole trader; and her endorsement, unless 
in his name, is void. 1 E. R. 432, 4. Barlow v. Bishop. 
But a bond belonging to the feme when sole, was not held 
jto he reduced into possession by the husband's paying 
contribution mon^y bn it, under a bankruptcy, 2 Yem. 
707. The husband may sue alone for the wife's choses in 
action ; but if he joins her in the action, recovers judg- 
ment and dies, the judgment survives to her. 1 Yem. 
396. AUeyn, 36. 2 Lev. 107. 2 Yes. 677. In 3 Atk. 
21. Lord Hard wick is reported to say, that if the hus- 
band has recovered a judgment for the debt of the wife, 
and dies before execution, the surviving wife, and not the 

' ■ ■■ ■ I I H » I I I ■ I , " ' I ■ III •" 

AMEEICAN CA8B8. 

(1) Chases in action if they be not reduced into possession 
by the husband, during the coverture remain the property 
of the wife, on the dissolution of the marriage, either by the 
death of the husband, or by a divorce a vincuio. Legg 
V. Legg, 8 Mass* {lep. 99* Whitaker v. Whitaker, 6 
Johns. Rep^ 113. 
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shall go to his wife ;(^) and they shall not, 
without such alteration, survive to the hus- 
band upon the death of the wife,(?/) or he 
have any right to them as husband : But he 
is entitled as administrator to his wife,(i) and 
admimstration is of right to be granted to 
be granted to him.(z) And in equity, a set- 
husband's executors, [is entitled. If husband and wife 
have a decree for 'money, and the husband dies, the d^ 
cree survives ^to the wife* 1 Ch. Ca. 27* Manners v. 
Martin. 

' (y) C<>- Lit. 351. 3 Mod. 1 86. But rent accrued be- 
fore or during coverture, survives to him, and presentation 
to a church avoided during coverture, aate, sec. 2. A 
bond made in consideration of marriage, and conditioned 
for payment to the wife of so much money after the death 
of the obligor, is not released by marriage. 5 T. R. 381. 
Milbomv. Ewart. 

(z) 1 Roll, Abr. 910. and in case of his death after the 
wife, to his next of kin (3 Atk. 526. 1 Yes. 15. 1 Wills. 
168.) and if any other be appointed, he is a trustee for the 
representative pf the husband (1 P. Wms. 378. 381.) 
The statute of distributions does not extend to the estates 
of femes covert. 29 Car. 2. c. 3. s. 25. 



AHERICAN CASES. 

(1) A husband who survives his wife is entitled to all 
her chostB in action^ whether reduced into his possession in 
her lifetime or not, if he can get them without a suit his 
title is as perfect as though he had taken out letters of 
administration; and if administration be obtained^ by a 
third person, be is to be considered a m^re trustee for the 
husband, during the husband's lifetime,, and (or the hus- 
band's representative, after his death* Wbilaker v. Whit- 
akcr. 6 Johns. Rep. 112. 
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tiement made before marriage, if made in 
consideration of the wife's fortune, entitles 
the representative of the husband dying in the 
wife's lifetime to the whole choses in action. 
But it has been said, that if not made in con- 
sideration of her fortune, the surviving wife 
will be entitled to the choses in action, the 
property of which has not been reduced into 
possession by the husband; so, if it is in 
consideration of part of her fortune, such of 
the choses in action as are not comprised in 
that part^ it hath been said, survive to the 
wife (fl) In the case of Blois v. the Countess 
of Hereford,(6) a settlement was made for the 
benefit of the wife, but no mention made of 
her personal estate : Lord Keeper decreed, 
that it should belong to the representatives of 
the husband ; and said, that in all ciEtses where 
there is a settlement equivalent to the wife's 
portion, it should be intended that he is to 
have the portion, though there be no agree<» 
ment for that purpose. (c) But now; it seitis, 
this extends onlv.to the fortune she has at th<5 
time of the settlement, and not to future ac- 
cessions, wliich survive to the wife, if they 
consist of ter*ms for years or choses in action, 
and are not reduced into possession by the 

(a) Prec. Chan. 63. ^ Cleland v. Cleland. 2 Vera. 
502. Ca. Temp. Talb. 168. Adams v. Cole, 
(k) 2 Vern. 501. r 

(0 Eq. Cas. Abr. 69. 
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hu8band,(d) unless the settlement expre8s|y 
(pvcs them to him.(^) 

Money, cjue upon mortgage, is considered 
as a chose in action, and subject to the dispo- 
sal of the husband only. Whether the mort- 
gage be in fee, or for a term ;(/) for though, 
in the case of a mortgage in fee, the legal fee 
of the lands in mortgage continues in the wifci 
she is but a trustee, and the trust of the 
mortgage follows the property of the debt 

In one case(g) it is ruled that a voluntary 
assignment by Uie husband, of the n^ffe's 
choses in action, though void as between the 
husband and the assignee, will yet h&ve the 
effect of altering the property, as between 
husband and wife. But it seems to be now 
settled,(A) that the husband^s assignment in 
such case, must be for a valuable considera- 
tion. 

A court of equity will not interrupt the 
legal title of the husband to the property of 

\d) Per Master ofthe Rolls in Mitford.\» Mit£(Mt]. 9 
Yes. ^7* 10 Yes. 574. Any act of authority is a reduc- 
tion int6 possession as release, assignment, and, of course, 
receipt. 

(e) 9 Yes. 87. 1 1 Yes. 574. Carr v. Taylor. Ambl. 
<93. Salway v. Salway. 

(/) 1 P. Wms. >458. Bosvil v. Brander, 2 Atk. 208. 
Bates V. Dandy. Wliere a husband promised to assign 
his wife's mortgage, as a security for money borrowed on 
his note, it was held a disposition pro Umio. ^ Ibid. 

(g) 1 P. Wms 378. Sqib v. Wym. 

(A) 2 Atk. 207. Bates v. Dandy, 417. Jewson v. 
Moulson, 1 Br. Ch. Rep. 44. 
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Jm wife, unless cdled i^poii (^ /Um to leaci its 
sssistaqpe ; kit if he ask for equity, he ittust 
da equity by providiog for bis wife.(t) 

And Yolunteers md general assignee^ 
( wh£t]ier by opef ation of law ar^ q^fwushbi,) 
are sui^ect to the same equity with respect to . 
til 6 wife's property, as the l^usbaud is.(A:) c 
liQWievcF it does not seem to have been yet 
determined that a court of equity will inters 
f^re, and interupt the legal right of such as« 
signees, any more than that of the husband^ 
where they can get possession of the wife's 
property without the aid of the court.(/) But 
ysfhtrt the property is the subject of equitable 
jurisHctlQn, and th^y are obliged tp go into 
equity fox the. recoyeiy of it, thei^e thft ciNirt 
will oblige them previously to make a provir 
Sion for lUe \yife.(m) And as agaiqat a joar-i 
ticiihir £^sip)ee of a chqse iu action, of the 
wife/;r a valuable conii^er^tion^ such equity 
it now seqms will be supported as much as 
against general assignees/(«) 

(i) 2 P. Wms, 639. Milner v. Colmer, 2 Ves. 669. 8 
Atk. 420. 5 Ves. 515. 

(fc) 1 P. Wms* 251. 2 Alk. 420. 1 P. Wms. S82. 4 
Br. Ch. Rep. 139. See further on this head, post, chap. v. 

(/) Bunb. 86. Winch v. Page, 1 Str. 248. Gardner 
V.Walker, 503. ,2Atk.420. 

(m) 1 P. Wms. 382. JacobsQnv. Williams, 251. 

(n) Macauley v. Phillips, 4 Ves. 17. Id. 528. Franco 
V. Franco. Like v. Bertiford, 3 Ves. 506. 1 Vern. 18. 
Pitt V. Hant, 1 P. Wms. 4^9. (Cox's) Worrall v. Mariar, 
2 Vern. 270. Tudor v. Savigne, Pr. Ch. 412. Packer V. 

29 
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Hie interest of the wife^d separate property 
u always payaUe to the hu8baiid,(Q) if h^ 
maintains the wife. But where he receives a 
great part of her fortune, and will not settle 
the rest, a court of equity will not only stQp 
the payment of the residue of her fortuna^ 
but will even prevent him from receiving the 
interest of the residue, that it may accumulata 
for her benelit.(p) If the trustees once pay 
the wife^ separate fortune to the husband, it 
is irre vocable. (^) 

Whatever the wife during coverture earns 
by her labour, is solely the husband's. " lui- 
debitatus assumpsit,'' was brought by husband 
and wife, in which they declared that the de« 
fendant was indebted to them for perriwig- 
maicer's work done by the wite, ad damnum 
ipsorum ;'' and on demurrer judgment was 

Wyndham, 1 Eq. Ca. Abr. 68, Walter v. Saunders, 4 
Br. Ch. Rep. 326. Pope v. Crashaw, 2 Atk. 417. 207. 
In these cases of particular assignments, a distinction has 
between a trust term and chose in action of the wife. 
Cox^s note in 1 P. Wms. 459. and it seems that a trust 
term may perhaps be exempt from the wife^s equity, be- 
cause it may be taken at law under a Fi. Fa. 4 Yes. 19. 
528. 2 Vern. 270. 

(o) 2 Yes. 661. and his executors are not accountable 
for interest, though assets are liable for principal sums 
received by him under his wife's permission, where her 
separate personal estate was vested in trustees, 2 P. W. 
82. Powell V. Hankey. 

(p) 3 Atk. 21. 4 Yes, 15. 11 Yes. 12. Wright v. 
Morley. 

(f) Pr Chan* 414« Squire v. Dean, 4 Br. Ch. Rep. 
326. 
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giiren against the plaintiff :(r) for this being 
a general ^^ indebitatus assumpair ' impUed by 
law, the law will not imply any pronuse made 
to tiie wife, for she k as servant to the hus« 
band? who is at all the chaises in furnishing 
hair, S;c ; and therefore the law implies that 
the promise was made to him only, and that 
he alone ought to have sued. But if a special 
asMimpsithad been brought by both, on an 
an express promise to the wife, it had been 
good.(5) 

fir) Salk. 114. pi 3. CartL 251. 4 Mod. 156. Buck- 
ley and ux. v. Collier. 
(«) Cro. Eliz. 61. 9G. Cro. Car. 439. 
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i. How for Ji^ €iftthe Htoband dn ve^^pe^ ,^ 
hi$ Ififs^B Fncho^d we ^ndir^g on htr! , ik 
What AcUiifrWif^ ore bindif^g. 8. PTh^t 
voidabie. 4. What; v«^... Ik What Adt 
awl Agreements i^€ M/arrkigf^ ^e re^- 

Evidence in Cases of Coverture. 

At CiMimbii lliwj -afty '^f^atlon tlntade t)y the 
husband of his wife's land, wli'etRer -by fisofll 
ment, fine, or r^cbVttry, *^fts ii fflswwfetin'^ahce, 
by which, after his death, she was disabled 
from entering, and was put to her " cui in 
vita'' to reinstate hei^elf. But the 3Sd H. 8. 
c. 28. it is provided, that no fine levied by the 
husband alone (or feoffment, or other act,) 
of lands being the freehold and inheritance of 
the wife, shall in anywise be, or make a dis- 
continuance, or be otherwise prejudicial to 
her or her heirs ; but that the wife and her 
heirs shall and may lawfully enter into the 
said lands, according to their rights and titles 
therein : and the "statute extends to lands 
which the husband has jointly with his wife,(fl) 
or with her, and to the heirs of their bodies.(6) 

(a) Co. Liu SS6. ^ Inst. 681. 8 Rep. 73. 

(6) 3 Inst. 681. 9 Rep. 138. Cro. Car. 477. And 
the wife^ if entitled to reversion or remainder in tail ex- 
pectant on an estate tail in the husband, may enter after 
his feoffment or fine, but not after his recovery. Co. Lit. 
326. a. 8 Rep. 72. b. Touchst. 4^ 
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80 that istich fine, feoffment, ^c. is Innclkig 
on the wife, dnljr darkig the coverture (c) 
However, if the husband and wife are jointly 
ieized in tail, and the husband alone makes a 
feeflln^nt, ^c. a^ his wife dies before hitti^ 
Ifafe tesue i^ll hot^ntet during the life of 
<£^ husband \{ii) nor, if the httsband was 
bd^ed in rig^t of his wife^ and had is«- 
6iie-(e) And if thfe wife neglect to enter witlu 
ift five years after the death of her husbam^ 
and Ahe fii^ was with prcM^lamation, bet entry 
is taken aiway, and her right for ever extiiiL 
^uiahedC/) So^ if she herself levy a fine 
•before^ntry, her entry, is barred.(^) 

AJnd if the^ife ^ie withtfirt an heia-, after a 

• (c) Com. t>ig. '6ar. ahd Fem. K. A feoftin^nt by 
liusband mid wife is a discontinuance for though the 
wTfe joins, it is the act of the husband alone, Co. Lit. 326. 
that a recovery by the husband is void, see F. N. B. 468. 
2lfist. y-iS. 'PloVd. 57. Booth, 185. A parcfeiier ttiay, 
aft^b^li^sbknd^ death, avdid by entry, unequal is&rti- 
\itfn n^kd^ by her husband ^nd herself. Lit. Sec. 256. 

1{S)'Co.'LiL32i6., Hob. 2G1. If th^re be a divorce 4 
Vinculo matrimonii ^fter the discontioti^nce,nhe mfeooay 
^lileriaiinediately. 8 Rqi. 7S. a. ©renely^s cafte. 

X<0^Co.Lit.326. 

(/) Ibid. Dy. 72. 162. Flow. 373. B JRep. 72. Where 
the yife refuses to levy a fine, equity -will not enforce tte 
husband's covenant that she shall levy it, but order the 
jpurchase-mohey lb be refunded itith costs. 4 Vln. Abr. 
'^3. pl."4k Ooutram v. ^R6und, 8 Ves. 515. SeeLorS 
Chancellor's argument. But see sl*. W. 189^ Hall v. 
^ardy. 

(g)'^'Roll. Rep. 311. Cro.Car. 32t). 



tit Law of , [Chap. III. 

discontinuance by her husband, entry is not 
given to the lord by e8cheat.(A) 

By the statute 82 H. 8. c. 28. the wife 
must be made party to any lease by a husband 
of the inheritance of his wife ; such lease 
must be by indenture, in the name of the 
husband and wife, and sealed by the wife ; 
the rent reserved to husband and wife, and 
the heirs of the vdfe according to her estate 
in the same — and must be the most accus- 
tomable rent paid for the same lands with- 
in twenty years next before thelease— the 
lease not to exceed twenty-one years, or 
three lives, from the day of making ; nor 
to commence till the expiration, or within 
one year thereof, of any former lease of the 
same land. Nor is the lease to be granted 
without impeachment of waste. The statute 
does not extend to a grant of any reversion ; 
nor to leases of land not most commonly let- 
ten for twenty years next before such lease. 

It was always held necessary, as well be- 
fore as since the statute of 82 H. 8. c. 88 , 
that a lease by husband and wife should be 
by deed ; for if it be not the lease is void, and 
cannot be affirmed by acceptance of rent by 
the wife after the husband's decease ; and the 
reason is, because her assent is necessary at 

» 

(ft) Hob. 261. Copyhold lands are not within the 
letter or equity of the statute, because the husband cannot 
discontinue the wife^s estate by surrender ; for nothing 
passes by the surrender but what the surrenderer may 
lawfully part with. Gilb. Ten. 177. 189. Moor, 596, 
I Roll. Abr. 632. pi. 25. 4 Rep. 23. 
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the commencement of the lease, and that can 
only be given by deed.(i) IStill however, if 
the lessee or any other plead a demise by hus-* 
band and wife, it is not necessary to plead it, 
to be by deed, (A:) And a lease by husband 
and wife of the wife's lands, not pursuant to 
the statute, is a good lease during the cover- 
ture, and may be pleaded as their lea8e,(/) 
though it be without any reservation of rent; 
for the lea«e is not void, because the wife, 
after her husband's death, mav affirm it bv an 
action of waste, or accepting fealty ,(7?i)' and 
where rent is reserved, by acceptance of 
rent ;(//) or disagree and avoid it by an eject- 
ment or action of trespass.(o) If she accepts 
rent after the husband's death, she is liable to 
the cove7ia?its in the lease : and if a lease be 
made to a husband and wife by indenture, and 
she agrees after the husband's death, she is 
liable to all the covenants contained in the 
lease, except such collateral covenants, (as 
the payment of a sum in gross, ^c.) which 
charge the person and not theland.(/?) If the 
husband alo7ie^ makes a lease for life of his 
wife's land, it seems to be only voidable, and 
that the wife must enter after his deatli to 

(i)Dy.91.b* 

(fc) 2 Rep. 6 Kb, Wiscot's case. 
(0 Ibid, 
(m) Hatt. 102. 

(n) 1 Roll. Abr. 349. Y. pi. 2. 7 T. R. 478. Doe v. 
V^Teller. 

(o) 3 Rep. 27. b. 28. a, Cro. Jac, 563. 

(p) Bro. Covenant, 0. Coverture, 11. Cro. Jac. 563. 
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avoid it ; but if he alone makea ap estate f(N* 
year?^ it ia absolutely void, and determined 
by his death) aQd ther^fpre cantipt be affiirmed 
\fy acQei>tance oi refltt. aft?r* 9 Wm^. S^pnd. 
i8i, a. The reason of this dfstiiictifln Ser- 
jeant WiUiams lays down, becauso the lea^ 
for life Qoniipenees by liveiry. Upweverv ah- 
^s the eatajte for life were gFmtedsby fpotf* 
inent, pt does not commence by a mOreteerB^ 
nioiuoiis livery, than a terta for years ' oiader 
an indenture ; so that the reason advaoiied^ 
iUil?S9 applied to a mere parol lease, faSt^ 
And in 8 Bacon's Abridgment^ soffyk ia tM 
to be clearly agreed in all the bocriks, that^jf 
the husband alone makes a lease of his w^e^ 
lands for years, by indenture^ reservingii^l, 
it is a good lease for the whole tertn^ unless 
the wife by some aot shews a dissent tb it; 
and if she accepts rent which acerues iiikr tbt 
husband's death, the lease is <hereby beeome 
absolute and unavoidable. However, nQne.«f 
the authorities cited bear dut this position, and 
the matter is perhaps still doiij>tf«}.(^) 
. Husband and wife made a lease not pucsu* 
ant tp the statute, the lessee enters^ and tbi 
husband) before any day of pay mentt diss f 
the wife takes a second husband,, who i^t the 
day accepts rent and dies : it was holden that 
the wife could not now avoid the lease, for by 
her second marriage gihe transferred her pow* 
er of avoidance, to her husbandr and bis accep- 
tance of the rent binds her.(r) 

(9) 2 Wflis.«aund. 18i. a. 

(r) Dj. 159. 1 Roll. Abr. 475. 1 Roll. Rep, 132. Dy- 
er adds a qilsre, for Broke disagreed. If there be an ex- 
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The husband, seized of copyhold lands in 
right of his wife in fee, makes a lease thereof 
for years, not warranted by the custom, which 
is a forfeiture of her estate ; yet this shall not 
bind the wife or her heirs after the husband's 
death, but that they may enter and avoid the 
lease, and thereby purge the forfeiture ;(«) 
and the diversity seems between this act, which 
is at an end when the lease is expired, or de- 
feated by the entry of the lord, or the wife 
after the husband's death, and such acts as 
are a continuing detriment to the inheritance, 
as wilful waste by the husband, which tends 
to the destruction of the manor ; so of non- 
payment of rent, denial of suit, or service ; for 
such forfeitures as these bind the inheritance 
of the wife after the husband's death ; but in 
the other case the husband cannot foifeit 
more than he can grant, which is but for his 
life. 

A woman guardian in socage marries, and 
joins with her husband in making by indenture 
a lease for years of the ward's lands, yet after 
her husband's death she may avoid the 
same ;{t) for though the wardship of the body 

, press condition annexed to the estate of a woman who naar- 
ries, the laches of the husband to perform tlie conditio^ 
loses the estate for ever. Co. Lit. S46. b. So the laches 
of the husband to perform a condition in law which requires 
skill— as where a woman has the ofSce of Parker, &c. Co. 
Lit. M3. 

(5) 2 Roll. Rep. 344. S61. 373. Crp, Car. 7. Cro. El. 
149. 4 Rep. 29. 

(0 Plow. 293. Co. Lit. 3St\. \ Roll. Abr. 345.^ 

SO 
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and land is in this case but a chattel, yet the 
wife being possessed of it for the benefit of 
the infant, the husband's disposition shall not 
bind her after his death, but that she inay 
avoid in right of the infant, whose guardian 
she still continues to be ; and her own join- 
ing(i) in the lease was not material, because 
she was then under coverture. 

S. It has long been settled that a married 
woman may execute a power, whether ap^ 
pendant, in gross, or simply collateraL(2/) 
Thus, if a married woman is tenant for Ufe, 
with a power of leasing in possession, she can* 
not raise a mortgage term for instance, whb- 
out a fine or recovery; but by the mere 
execution of her powi^r she may create a lease, 
which will at least in part, and may perhaps 
wholly, take effect out of her interest. 

It is not material, whether the pqwer is 
given to an unmarried woman who afterwa.rds 
marrie8,ra:) or to a married woman who aiter-, 
wardsi taVes another husband ;(;/) but a power 
^ven expressly to a woman being wle^ can* 
not be executed during covert ure,(2;) though 

(tf) Harris V. GrahaiB, 1 RolUAbr. 339.. pL \% 1 P. 
Wnus. 149. Travel v. Travel, 3 Atk. 711, 2 Ves, 191, 
cited. 

(x) Finch«, 346. Gibbons v. Af oultaw. 

(y)2Coin. 494. Bay ley v. Warbertoft 1 Ves. 15^7. 
Burnett v. Mann. 

(z) 1 Ch« Cat 17. Lord Antrim v. Duke of Bucking 

ham. 

■ > 

AMERICAN CASES. 

(1) Vide Byrne and wife v. Hoe6on,5 Johns. Rop. 67. 
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k is clearly settled that a feme coyert may 
execute a power given her whilst sole. And 
the heir-at-law of a woman is boi^nd in equi« 
(y by a mere agreement entered into before 
tnarriage, between her and her husband, that 
she might dispose of her estate during cover- 
ture,(a) But where the agreement is, that 
the tr;jfe may dispose of the estate by will, a 
wiH made before marriage,( i) though subse- 
qtient to the agreement, \yill be revoked by 
the marriage. (&) 

• If the wife join the husband in a fine to con- 
vey her own inheritance, it ought to be re- 
ceived, if, upon her examination, it appears 
to bfe voluntary and free from constraint ; and 
If she be of full age, the fine shall bind her as 
if she had been sole, (c) 

But the books which say that a fine shall 
not bind a woman under coverture, unless 
she be examined, must not be construed as if 
it were in her power to reverse the fine for 
want of her examination 5 they are to be un- 
derstood in this sense, that the judge ought 

(a) Ambl. 468* Wright v^ Englefield, »65« Rippon y« 
Dawding-. 

(6) 2 Br. C. a Hods. dem. v. Loyd, 2 t. It[697t 
Doe V. Staple. 

(c) 18 E. 4. 12. 1 RoU. Abr. 547. 2 RoH Abr. 20. 2 
Inst. 515. . 
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AKERICAH CASES. 

(1) tn Masssachusetts a marriage without issue is not, 
as to the wife, a revocation of a will made before marriaget 
Church V. Crocker* 3 Mass* Rep. 21. 
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not to receive a fine without examining her.((l) 
However the examination of a feme covert 
is not always necessary in levying fines, be« 
cause that being provided, that she may not 
at the instance of her husband make any un» 
wary disposition of her property, it follow?, 
that when husband and wife take an estate 
by the fine and part with nothing, the feme 
need not be examined : but where she is to 
convey or pass any estate or interest, either 
by herself, or jointly with her husband, there 
she ought to be examined; therefore if A, 
levies a fine " come ceo" to baron and feme, 
and they render to the conusor, the feme shall 
be examined: so it is where she takes an 
estate by the fine, rendering rent.(e) 

If a man makes a jointure on his wife, 
•ither before or after marriage, and they both 
join in a fine, she is bound thereby ;(/) and 
if the jointure was made before marriage, she 
is barred to claim dower in any other lands 
of the husband's. But if the jointure was 
made during coverture, she may claim dower 
in the other lands.(l) 

(A) 3 Inst. 515. 

(e) 2 Inst. 515. 2 Roll. Abr. 17. 

(/) Co. Lit. 36. Dy. 358. 

AM£RICAlf OASES. 

(1) A wife may bar herself of dower in her husband's 
lands by executing a deed with her husband, expressly 
relingiiishing therein all claim to dower in the premises 
told. Lithgow V. Kavanagh. 9 Mass. Rep. 161. Caflin 
V. Ware. 4 Mass. Rep. 318* 
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If baron and feme, by fine " sur concessit,'' 
grant lands to J. S. for 99 years, and warrant 
tbe said land, during the said term, and the 
baron dies, and J- S. is evicted by one that 
hath fi prior title, h^ may thereupon bring 
covenant against the feme, notwithstanding 
she waa covert, at the time that the fine was 
Icvi^d^^) 

Jf a feme covert join with her husband in 
levying a fine to raise a sum of money by way 
of mortgage, this shall bind her. (A) And it 
has been iiolden that a mortgage for years, 
by bu^b(and and wife, of the wife's inheritance 
without any fine levied, may be confirmed by 
circumstances, by the wife when discovert, 
although there be no actual re-delivery of the 
deed.(i) 

A recovery, as well as a fine by husband 
and vnfe, is bin(ling.(A:) And a demise for 
life, or years, of the wife's land made by bus* 

'(g) «Saund. 177. 1 Sid. 466. 1 Mod. 290. 2 Keb. 
684. 703. Wottott V. Hale. 

(A) Bac. Abr. Bar. and Fcm. I. Ca. Temp. Talh. 41. 
Penne v. Peacock. Where the money shall jbe paid out 
of the personal estate of the husband see 1 Vern. 213. 
Brend v. Brend, post, chap. v. sec. 2. C. Where hus- 
band and wife mortgaged, and answered jointly on a bill 
to foreclose ; the joint answer was held equal to a fine, 
and the mortgage good, Mos. 248. and see Bunb. 162. 
Roupe V. Atkinson* 

(i) Cowp. 201. Goodright V. Strahan J but see 2 P. 
Wms* 126. Dry butter V. Bartholomew, post, chap. v. Si 

(i) 10 Rep. 43. 2 Roll. Abr. 395. 
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band and wife pursuant to the statute ss H. 
8. a S8.(/) 18 binding ; thou^ the wife be an 
infant ;(m) for the statute onlj says, << if any 
of full age seised in right of tib wtfe.'^ 

A wife, we have seen, may, without her 
husband, execute a naked authority, whether 
^ven before or after marriage.(ii) So, where 
bpth interest and authority pass to tlie wife, if 
the authority be collateral to and do not flow 
out of the interest ;(o) because th«i die two 
are as unconnected as if they were vested k' 
different persons. And as a feme covert mayv 
without her husband, convey lands in mere 
execution of an authority or power ; so she 
may in performance of a condition, as v^ere 
land is vested in her on condition to convey 
to others.(p) It is doubtful, however, wheth- 
er she can convey lands as trustee, without 
her husband joining in the conveyance.(9) 

The receipt of money by the feme, wiU be 
binding on the husband, if it appears that; she 
it$uaUy{i) receives and pays for him.(r) ' 

(i) Ante, sec. 1. But a joint demise is clisproved by 
evidence of a receipt for rent given by husband only* 2 
Taunt. 180. Parry v. Hiridle. 

(m) 3 Leon. 133. 

(n) Hargr. Co. Lit. 1 1 2. a note 6. 

(0) 2 Ves. 191. Peacock V. Monk. 
(p) Sir W.Jon. 137. 

(9) Co. Lit. 112. a. note 6. 

(r) 2 Freem. 178. Seaborn v. Blackston. 

■' ' » ■■ ■ I >ii » 

AMERICAN CASES. 

(1) Vide Fennerv. Lewis. 10 Johns. !lep. 38. 
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It has been thought that a woman cannoV 
without the consent of her husband, take upon 
herself the execution of a will ( i ) Uowever, 
there is no instance of a prohibition being in 
such case granted to restrain the proceedings 
in the spiritual court ;, but she cannot, without 
her husbuid joining, release the testator's 
debtT) for that might go to charge the husband* 
The husbaad may obtain probate for his wife, 
withoiit her consent ; but she will not in such 
case he liable to a deTastavit.(^) 

8. . But if husband and wife levy a fine, and 
the wife is within age, they may join on a writ 
of error to reverse it during the minority of 
the wife, not by any privilege of coverture^ 
but because the act was voidable by reason of 

inJancy.(0 

And if a feme covert levies a fine of her 
own inheritance without her husband, though 
this shall bind her and her heirs, because they 
are estopped to ckim any thing in the land, 
and cannot be admitted to say slie was covert 
against the record ; yet may the husband en- 
ter and avoid it, either to restore him to the^ 
freehold he held "jure uxoris," or after her 
death to restore himself to his tenancy by the 

(s) Fonbl. Eq. T. 93. 

{t) F. N. B. 31. 1 Leon. 15. 3 Lev. 36. 

AMERICAN CASES 

(1) Where ^ feme sole who is appointed sole executrix or 
administratrix marries, the husband become joined in such 
trust with her. Barber aiid ux. v. Bush. 7 Blass. Rep« 
516. 
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curtesy ; because no act of a feme covert cai? 
transfer the interest which the intermai mge 
bath vested in the husband ;(;^) and if the hua 
band avoids it during the coverture, the m 
or her heirs shall never after be bound by it{?/) 
If a feme covert, as sole, levies a fine exec? 
utory, and execution is sued against the bus? 
band and wife, he may stop tlie qxecution^ 
because no act of hers can prejudice hinbj 
and if in this case the husband makes default 
and she is received, she may, for the benefiit 
of her husband, disturb the execution of hea^ 

(u) Bro. Fines, 33. Co. Lit. 46. 7 Rep. 8. 10 R^p. 43. 
Hob. 225. Where (he husband covenanted that his wife) 
then a minor, should, when she came of age, levy a fine:j 
which she afterwards consented to do, but the husband 
was absent ; she was only allowed to acknowledge it ^ de 
bene esse,^' 2 Bl. Rep. 1205. Moreau's case. And where 
a woman lived separate from her husband, under articles, 
by which it was agreed, that she should enjoy to her own 
use such estates as should come to her during coverture, 
ind that the husband ^ would join to such uses as she 
ahoold appoint," the court of C. P. held she might surren- 
der copyholds, without her husband joinings and w ithout a 
ipecial custom for that purpose, 1 H. B. 334. Compton v. 

Collinson. 

-~— ^— ^— ' ■ I ■■ ■ - ■ • • • 

AMERICAN CASES. 

j(2) At common law the deed of a maffied woman* is 
not merely voidable but void and she may plead generally 
rUm est factum. Fowler v. Shearer. 7 Mass. Rep. .4. 

But asto the cases where she may bind herself by deed^ 
Vide Jackson v. Meth. Epis. Church. 17 Johns. Re^ 
548. Osgood V. Breed. ' 1 2 Mass. Rep. 525. Colcord 
y^ Swan. 7 Mass. Rep. 291. 
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OWB ilfief but alRer the death of her husband 
$he cannot avoid it(a^) An entry of the hu8« 
b^oii into part of the land whereof the wife 
nlone levied a fioe» will avoid the whole 

' A bar^in and )s;ale by husband and wife, of 
the wife's lands^by deed indented and enrolled, 
is voidable by the wife ; for a wife cannot be 
examined by any court, without writ, and 
^er^ is no writ allowed in this case ;(z) and 
np'act is binding on her, in which she has 
j^ed her husband^, without such examina- 
t^n.(«) i 

1 1 A, f«roe covert is capable of purchasing ;(ft) 
farisBob Alt aat not Wng neoesparily disad- 
yanta^oiis to the husband^ he is supposed X6 
•rtRat^t»it, as being lor his advantage; but 






(a?) Bro, Tit. Pine, 79. 
'' • (y)' 1 ^reem. 39f , Mayo v. Combes. 

(^) 2 lost. 673. 
^ (a) 2 Atk. 1 80. . Gro^venor v« Lane, where a womaa 
Joined her husband in assigning a legacy in trust for her 
daughter; btat was held entitled to it after her husband^ 
death 5; 2 Ves. jun. 673. Wright v. Butler, where she 
^ined her husband in assigning a behest of her own to 
hiiti. 

(fr) Co. Lit. 3. And a bond to her singly is good, Bro. 
Obligatioii, pi. 3S. 

AMERICAN CASES. 

\ 0).yi^ P^^I^ ^« Sumnery5 Mass. Rep. 463. Colcord 
\ jet al v. Swan et ux. 7 Mass. Rep. 391. Lithgow v« 

\ Kairen8^l^j9 Mass«JB^ 161. Catlin t. Ware, 9Mai». 

"^ Rep. 218. 
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fi[e may dls^ree and aVoid i&t ptihdbaii^,^ 
if he pleases bring trovei* f&r the recdteijr if 
fhe purchase.money.(c) However, if he^ncjl- 
ther agrees nor disagrees, tlie pnrdbatrii' Is 
|;oodj far his conduct sIiaII be esteenieda 
tacit consent, since it is to turn to his AiMtt- 
tage. But in this case, though the husbamtt 
should agree to the purchase, yet mi^r tfte 
w>fe after his death waive it ; for having no 
will of her own at the time of the purcliase^i) 
she is not indispensably bound by the cwk 
tract ; therefore if she dpes not, when onder 
her own management andiiwill, by totne aet 
express her agreement to audi purCiiase^ ker 
heirs shall have the privilege of departHi^ 
from it. ^ 

4. A feme covert, in consequence of 3the 
sole authority vested in her husband, having 
no power to make a contract,(jB) her contratts 

(e) t Ld. Raym. Garbraad r. Allan. The like rem^y 
for money lost by the fcoe at cards, 1 Sid. 113. Rfsylv* 
Stephens. 

AMBUGAir CASES. 

(1) A. deed executed by a feme covert is iio( bi^i^Ihi; 
upon her untill acknowledged^ and her subsequent' ac« 
||:nowIedgement does not relate back to the time of its ex* 
ecutioo. Jaclplon v. Stevens, 16 Johns* B^p. IMu Vide 
Jackson Vi Cary, 1$ Johns. Rep. 9Q3. The wi^ is not 
ix>und by covan^ts in a deed which she has sigped i^tb 
(ler husband. Whitbeck v. Cook and/^ife,. 1$ Jphns. 
r*ep.48S. . 

(^; Vide Edward^ ▼« Davis, 16 Johns. Rep^SSK JjpBs* 
' r V. Parmeley, 17 Johns. Rep. 371. 



\f^ f^lwoltttfily ,¥oid ^) ao^ if she se)! o^ ^ 
ipose^of the money or goods of her husband, 
^|srethou( his consent, the sale is void, and the 
,^4iudMiDdjii)ay bavetrover, ifc.(^) Kven if a; note 
Jbemade payable to a feme sde or prder,(i) 
1^1^ she afterwards marry,(/) she cannot dur- 
hjfig the coverture indorse iX^g) without autho* 
^ty from her husband: nor {i) where it is 

"^^^ (cO It by an the judges, 1 SSd. 190. snd tbereftm she 
(Cannot be sued when a widow, on a promissorj note by 

^Hif' dlirifig coverture, 1 Str* 94. Loyd v. Lee. She can do 
/lib act lo estop lieTBelf. Per Ld. Kenyon, 7 T. R. 539. 
j^'lfsbe bMTow nlODey and it is eirpended in necessaries^ 
ca^bi^ wifl*p«it the leader in the place of the tradesman, 

ifPr* in eh* SOS. Harr^ ▼. Lee,) though at tew the hus- 
band is not bound. 1 P. Wms. 463. S« C 

/ (^ CoouDig. Bar.&Feni.Q« 

(/) Where the maker promised payment to the indqr^ 
: iflV ^ft^ ^ i^ote was due, the hiisband's atithority for 

the wife's indorsement was presumed, 1 Campb. 485. 
^ Qda^re, whether &e declaration should st^te the indorse- 

Bitot' as made by such authority, 
(g) 3 Wils. ^5. Conner v. Martm. Or without the 

consent of her husband discharge an obligor from the 
^ payment of an annuity due to her, on his -.bond, 3 E. R. 
"^ 3$1. Brown V. Benson* 
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(1) Because marriage is a gift to the husband of the 
~ w^^s dw9t8 in axiion. Vide Legg v. Legg; 7 Mass. Rep. 
; *>. Whitaker, v. Whitaker. 6 Johns. Rep. 1 1 2. 
' (8) A note'given iozfmt catert is legally payable to the 
husband, and the property vests absolutely in faim. 
' l^^ttl^worth V. Koyea and trustee* S Mass. Rrp. 339. 



4ii« cue dM tfM MirBeiider jw« BMclf^ii^ 
.widowhood, before a seooiid iworms^f >^ 
w^ wu nnride to declnre. tbft iiac^ ^u(l» 
surreoder ; aod by her husband'? apft^ 
nietit(m) 

A^ A warraot of attornegrtoconfeMajn^s- 
nient, giveov^afeme sole, i« revoked jir 
marriage ;(n) but a warrant of attQniejr> f^m 
to confess Judgment to a feme sole, is mot 
eountenuanded ; because for the husband 
'«dvantage.(a) Neither is marriage arevosi- 

(m) AmbL 627- George ex. dem. Thornberry r«^^^. 
Nor can she change the nature of her estate bj artide^'s 
Atk. 453. Oldham v. Hughes. By her ktmband^ Mi^^&t 
she may make a will; but unless it be giren to the parti- 
eolar will in question, if will not be a complete lestameiit, 
t BL Comni* 497. The husband on niavriage fine^iiettay 
cOTenanu %^ |^e nioh license aid a woman wgr di|i|Me 
by wiilt or do other acuin raspeotof heraepamtefiD- 
pai^, far as td that she is considered aletni^ aok in 109119.1 
die may also make a wQl of goods which nh^ hfts m ^fre 
droit. Tk^' queen consort toQ may dispose of b^ph|t- 
tels by will, id. 498, may grant and take, sue and he vai^ 
without her husband, Co. Lit. 133. b. 

(n) Salk. 117. pLf9. A commissbn of 'bankmi^y 
cannot be supported against a feme covert, upon ntctSuf 
trading and l^tnkruptcy before marriage, 3 Br. C^.^ Cs« 

866. . - .« v; ^j § 

(0) Ibid. - 
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She cannot, howerer^ devise her lands, even wi^ her 
husband^s assi^nt so as tor bar her heir* Jhfd. . ) 

A wiU ^eeuted by a feme covert devising ttjA uestf|a^is' 
votd. Fit^ v» BrwienL % D^^Rtp. 163. ^y './:t 
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^n^tt leiM it #lil graatei! or accepte^l^ 
% feme sole ; nor caci ^e without the oociseat 
«l^her busboiid deterttdne the lease ioeiiber 

But if a feme sole makes her wiH, and da- 
lises her land to J. 8. and after marries him, 
Ittd Hien dies, yet J. S. takes nothiog by the 
Will; because the roarr^ was a revocation of 
% $(9) for as Uie law will not allow a woman 
"ii^r coverture to make a will, lest she should 
te^lflflifeiiced by her husband in the dis^oaU 
^on of her estate ; so for the same reason a 
£Vfd]i made by a feme sole is revoked by tl^ 
.,Qmrr9ige,(i) lest she should be influenced 
^t^ her hq^band (if it continued after the cot- 
erlure) to revoke it or let it sta^d, as best 
7«8awered his interest It is in^fttct sototaUy 
f^rol&ed^ that it will not revive in tlie event of 
hf trawviying her husband.(r) And where the 
intended husband agrees to give his wife pow- 
er of making a will after marriage, apd ^e 
-makes one before^ the marriage v^ revoke 
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(p) 5 Rep* 10. HeDStead's case, Kelw. 162. Co. Lit. 
:^S» Cro. C^r* 304* 

t > ^ih^ ^^P* ^^* F^^? v^ Hcmbliifg. Colter v. Layer. 
2P.Wm8.624. 

(r) 4 Burn's E. L* Mrs. Lewis's case. 
SCf) 2 BrvCb, Rep._il54, Hodsden y, Loyd, 2 X,t. R. 
684. Prohibition lies to the spirityal court if a suit be in- 

• .'^ AmueAS CASBS. ^ 

(1) But 10 Massachusetui d&is Is otherwise provid6i$)7 
slsiliit^ of 1 783, c. 24, Church v. Crocker, 3 Mass.^ Rep- 
31. Vide aba Osgood V. Breed") 19 Ikfttsi. Itepi 525. - . 
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tifi Una <lfi [OdAr;iIf,^ 

< A fMinrender Of «. copyliold iBtaite,l« &:fi9iaDr, 
sole to the use of berip^, ifiKit reddecedohi 
aolutely void, is at Least suspended b^r ft 4u)^ 
sequent marriage ; and in either case its. opeif 
ration is prevented U) 

. If A. on the one part, and B. and G. a fena 
sole on. the other part, subtait jthemselves In 
the award of J. N., «id afterwards takes J. ill 
to husband, and th^ arbitrator, before any wh' 
tice of the marriage^ makes an award that B. 
and C. shall pay 801. to, A., yet U»s sbaU iif^ ,, 
bind J. S.(i) and C. his wife, not B. ; for ti^. 
submission, by the marriage of C^is r^iu^jf 
as to B. also, and this without any notiee.(fi^ ..' 
Also,equity wiH set aside the intended srifi^i. 
eontraets^ though legally executed, when tin^y 
appear to have been entered into wjtb^m w* 
tent to deceive and cheat the husband, and 
are in 46rogatioii of the righte of maniage } 
as where a widow makes a deed of s^t^m^nl 

stituted to obtain a genera/ probate of a will made t)jr a 
feme during coverture, though with her husbandV assent, 
an(} though she survived him; for he could not enable, her 
to dispose, during coverture, of propejrty he ipight ac- 
quire after death, 5 E. R. bb2. Scamon^ll y.^WUkipsatu 
But she m»j make a will of property which abe. has. in y 
autre droit, ibid. 

(0 AmbU 627. George v. ■ . ./ , . 

(ti) 1 Roll. Abr, 332. Wyte apd Gifiard. / 
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(1) And if a feme sole marries after a [report mad^ bj 
referees m her favour, the husban(} must be made st4pai^ 
by scire facias to thejudgmenU 11 Jotns. Rep. 271. 
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of Iter estate^ and ^tarried a second husband 
who was not privy to such settleinent i and it ^ 
appearing to the court, that it was in confi* 
dence of her having such estate that the hus- 
band married her, the court set aside the jle^ 
l» fttiudulentCa:) 80, where the intended 
wife, the day before her marrij^, entered 
privately into a recognizance to her brother j 
anid it was decreed to be delivered up.(y) 

T&irt where a widow, before lier marriage 

wifti a second husband, assigned ov^r the ' 

' grbater part pf her estate to trustees in irust 

foi^ children by her former husband, the court 

thought that a widow might provide for hei: 

-ch11dren.<^) 

And after sbme doubts on the sul^et, it 
is now determined, that bond given by inteAd* 

SP.Wt?^l^3.|5ta.€74. SVeftiac** 
^ (y) i Ch, Rep. 41. Lance v^ Nernaam 2 Br. C^. Rep, 
S4o. I^onbl. notes on Eq. Tr%9&, 9.9, 

<|j) 1 Vcrn. 408. Hwl ¥• Matthews, I Mk. ^5. 
Newstead v. Searles, Cowp, 71 1. Doe v, Routledge. A 
ipiridow previous ta %QV mart iagc with G. convcje(l her 

, estate to trustees, to pay the rents to such uses as she, 
whether covert or sole, should appoint* She afterwards 
married 6«; the deed was held valid against B., apd a 
deed revoking it^ obtained by duress, set aside, S.Br. pii<» , 

. Ca. 345. LAdy Strathmore v. Bowes, 3 Ves. 28., 

Mr. Fooblanqe observes^ that this, latter cas^ is not im-^ 
mediately reconcilable with any of the preceding authori^ 
ties on die same subject; but that this m^j |)e aUriU 

,:Ut;^;)I«to tbep^culiaritj of the circutotUinces, 

" '. . 32 ' " ' ■■ ■'■■ ■" " 
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ed husband^ (in consideration of inaniag4)^ 
a feipe sole, and conditioned for the payinfiDt 
of monejto her after herhusl)and7sdeatf^tt 
not released or extingiiished by the iam- 
riage.(<i) 

6. The general rule of evidence in csm 
of coverture, is, that the husband or wifi? jtiaiR- 
not be admitted as evidence(i) for aga^t 

(a) 5 T. R. S81 . Milborn v. Ewart In equity i^^t 
may sue her husband on his bond ; or.'at least it ^B^tbere 
be sustained as evidence df an agreement, 3 P. WBis«dl%i 
Cftlmel V. Buckle. ; it 

t m ■■ ■ ■ ■!■■ I I . W i.. -^mm ■ I i i i i. . ■ ■ i ■ i ■ ■ ■ ii . » y j ^ ly ^ ^ 
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_ '. ' ; ♦ 

(1) But the wife has been admitted to prove bee )ipi- 
band^s performance of the articles of a separate agree- 
ment* Fenner v* Lewis. 10 Johns. Rep. 38. 

And in Connecticut a wife may be a witness for lief 
husband in an action of book debt, especially ^fttk bis 
death* Staunton v. Wilson. 3 Days* Rep* 37* 

Whether a /erne coverl is a good witness to 8U|qpoft4be 
title of a grantee from her husband when her right of 4oW' 
' er has not been released* Sweetser v. Meeise* H ]^ 
ney's Rep. 500. i 

A husband cannot be a witness where in conveyaoce 
of his testimony, his wife may derive a benefit aft«r^ 
death. Lessee of Sugden v. Sugden* 6 Binney, 4d3. 

Parol declarations of the wife that she executed a CDn- 
' veyai^ce of her estate voluntarily, and that if it w^re in- 
sufficient she would execute it again are inadmi8sibt& te 
^pply a defective acknowledgment* 1 Binney's Report^ 
470. 

A feme tcmert who had executed a deed with her ho^ 
band, was- held a competent witness ta .prove the dfcd 
antedated. Jackson v. Bard* 4 Johns. Rep* 330. 
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each other ;(6) and thi8 rul^ seems groimded 
^»s well on the interest of the parties being the 
■ dat;ne, as on the political inconvenience of 
"^ causing dissentions between husband wid 

"mre. Neither in a civil action, nor in a crun- 

inal prosecution,(p) ar^ they permitted to give 
*any evidence, which in its future effects may 
■^'n^ive the least tendency to criminate each 
^Dnier: and this rule is so inviolable that no 
i^neeiisent will author^e the breach of\U{d\ 
■^ ) But it has been said, ^e allegiance due^ to 
4^&«iQWQ is paramount to every private con- 

siideration, and that high treason is an excep-. 

tlon to the rule iibove laid down ;((?) (even 

^bis however has been doubted.) And where 
'Ijiie husband has committej^ personal violence 

on the wife, she may, from the necessity ol" 
^ th^ CJB^e, jbe examined as a witness against 

(t) 4 T. R. 878. tfevies v/ Dinwoody, Bui. N. P. 286. 
Nor for any person whose kiterest is tbe>^atne: 93 whej^ 
|i^ are ipdieled for an assault the wife of oi^e cannot be 

« iptatnineid for the other, 2 Str. 1095. Rex j, Fredepe 
Stod Stracy. 

'^ Cp) ?T. R. 263. The King V. the lohabitaets of 

^CBveger. Qentlejr v. Cqo)c, cited. 

(d) Ca^. Temp. Hard/2a4. |5ark» y. Sir Wpgbtop 

-"'Diire. ' ' ^ , •.. ; ^ ' ,■' f 

(•) 1 Bcpwnl. 47. SKeb. 403. 1 HaU P. €.301. 
* Hawk. P. C. lib. 2. c. 46. s. 1(5. 

(/) 1 Stat^ Tr. 265. ?68. MnVL 1 15. 1 Str. 633. Rex 

T. Azire. In an action too, between other parties, thp 

' iKie may be a witness lo charge her husbaad ; as, to 

^ fk^re the goods (^ which the action is brooght, sold on 
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HOb dew liMt a i^RBMB ^itho iwr^ muk^ 
gMy the wife crfa men, tlioo|;^ id fiict imrmd 
to hi m^ may be a MAtQettagaiAst falm $ rfl»iD im 
indwtoieiit for bigamy, the first imurriag^ hl^ 
iag proved by oiftmr witeeMea, the ae^nd wfe 
tn^r be esGamined to prow |y|» manaaget^ 
her, for she is not tie jure a wif(^.(j[^ f^t a 
woman once legally married, though a/lter- 
wards divorced ^ a vinculo matrimonii,^' can^ 
not be called as a witness to prove any fact 
which happened during coverture.(A) 

On a plea of coverture, or in giving it io 
evidence on non est factum, an examined co-. 
py of the registry of the marriage should b« 
produced, or the evidence of some person 
present at the marriage, proof of the wife'a 
identity, and that her husband was living at 
the time the debt v^s contracted. In one cais^, 
where i| woipan was married in France, and 

the credit Qf hear husband \ 90 perhaps in some canifes li 
tn action s^gainst her husband, though she will not be ad* 
nitted as a witness; yet a confession of hers may be 
brought in evidence to charge him, as concerning aii 
agreement abput the nursing his child ; and though the 
general disqualificatioi) of the tjvife applies to proceed* 
ings in equity against husband and wife, yet it does not 
apply to suits which they may institute against each other* 
9 Foobl. Eq. Tr. 456. note f. 

(g) Bull. N. P. S87» Hawk* lib. % c. 46, s. 16. 1 HaV 
EC. 693. 

(h) Munroe v. Twisleton, C. P. Sittings at Guildhall af- 

fer Mich. Term, 4S Geo. 3. 

■ ■ • I ■ ' I .III " * ' 
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C1)yida Statev. J.N. & 1 Tyler's Rep. S& 



-IfaerlvoiiUeff m11iAt«iii^^ IwideieilitaMiort 
bimpMniUft to prooiure any witttew who mm 
^^raseBt at Ibe maniagey Lqi^ ifoif on fv^ 
»lhak firoftf of ber having been^ t ecawiA a* 
^wMt by her husbands v^atioiis faere^ iwa 
rliiffifMiir to ttqpipaM 1 

^^ jl^ 1 Esp. S53^ tUader v. Barry* 
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Wife. a. hi what Casfs ^ ,t^ *p ^f fiW- 
tidered a Feme SoU^ civilly; 4» crimin(^. 



Where they mtistjoin. 

1. In real actions for the recovery of the 
wtfe^s lands ;(a) in actions of waste, for waste 
committed on her land ;(&) in detinue of char- 
ters of her inheritance,(c) the husband and 
wife roust join (i) 

In actions for the recoyery of choses in ac- 
tioii,(«) as a debt due to the wife dum sol% 

{a) 1 Bulfttr. 3K 

(I) 7 H. 4. 15, a. 3 H. 6. 53. 

(c) 1 Roll* Abr« 347. R. pi. 1. <Nr in trover for a deed! 
jranting ber a rent charge, and granted dum sola, though 
it came to the hands of defendant after coverture, Noy, 
70. for rent due to her before coverture, as tenant in dqw^r, 
1 Roll Abr. 348. Qu. If since 32 H. 8. c. 37. any differ- 
ence between such rent due before and after marriage ?^ 

AMERICAN CASES. 

(1) The husband of a fane covert guardian in socage, 
must join with the wife in suits hj her. Byrne and wife 
T« Van Hoeson, 5 Johns. Rep. 67. 

Vide Decker V. ijevingston, 15 Johns. Rep. 479. 

(3) The non-joinder of the wife in an action brought for 
the recovery of a debt contracted by her dum 9ola is t 
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the safer opinion seems to be that the him. 
band and wife must join ;(d) and it seenik 
that the husband^s executors would gain 
nothing by the husband^s suing alone ; for, 
in 8' Atk. St. Lord Hardwii^ke saj^s, that 

'tf the huslband reeoviers' judgm^iift and (MelB, 
the jiKJ^ment survives to (hd wife,— the hus* 
htmA and wiftmust join in an actioh (ihmgUt 
for a personal wrong to the wife, and 'the 
declaration ought to conclude ^^ tb their cbu 
mage,"(e) and not to th6 damage bf the In^ 

^b^d ;(]Q,fpr,tbe d^uni^s willisurviye tcr tiife 

'-'" (d) Moor, 42«. tenner v. Flasket, 1 Roll. Abr. 347. 6. 
pti. 2 Ves.fi76, 7. Garforth v. Bradley^ BuHer's 1^. 
y. 179. (a debt due iu right of the wife no set off for the 
husband) 3 T. R. 631. Miln^r v. Milner, where it waa 
lUo decktedf thdit. if the Wife sue alone iti fiuch. cas^, the 
vOmissfoh bf A& husband caa only be taken advantage of 
by plea in abatement* If a husband be sued alone for a 
debt due from his wife dum sola, her non-jbinder may be 
taken advantage of in arrest of judjgnient* 

* (e) I Sid. 387. Horton v. Byles. 

(/) Ld. Raym. 1208. Newton and Ux. v. flatter. Sb, 

• for debts due to the wifc'before coverture as executrix or 
'administratrix, 1 Sid.' 229. 2 Keb. 89. In consideration 

that A. will marry his daughter, B. assumes to giye her so 
much. Qu. Must 'A. and his wife join f 1 Sid. 25. 
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sufBcient ground for arresting judgment of reversmg H» 
' teage V. Reed, 1 5 Johns. Rep. 403. 

The husband must be a party ty scire fada^ to a iiidg* 

ment on arn , award made in favour of Ihis wife iwn $ol4h 
^ Jehtisen ▼• Paraely, l7 Johns. Rep. 2/1. 



hSM ff ([Chap. I¥. 

3i||^ if tile -hmfcMiil die' before tlwf wxttb* 

Where they may join. 

: : I. A« Bot ie theM euM^ the busbaQd milir 

akmelbrdie kijtff misliiiittd l^ hims^f 

iheloM of Ae 8ddet j mid Msisttmce df 

iarwife, in^imeqvence of the inja7.(^) Atod 

ciCthe hufttend adopd Ibis method, heimy, tti 

^ ttine dedarattan, coin|Aaiii of « bctterjf 

-to MoNelf ;(A) for although the^tffe oi^t ttoC 

tofbe Jained io mi actioti wHh the hnflbaiii} 

for the battery of her hu8baiid,(<) yet ^ete 

buabaad and wife join in an action for a per* 

lonal wroi^to the wife, the husband may 

de^re also for an injury arising solely to 

lumael^ Ay way of aggravation ; as in tres- 

pass by husband and wife for false impiisk 

onment of the wife, ^ per qtiod negolia do- 

..ilMstica spoosi jremanserant infecta ad grave 

damnum ipsorum ;^^(A:) and trespass w^l lie 

jointly with other causes, on a cause for which 

(g) Cro. 4fac. M8« Hyde v. jSciskh*. 

(fc) Cxth Jac 601. Guy ▼. Livesoy* 
^ , (•) 1 Ld. RajQi. 1208, Newton and Ux. t. Hatter. 

(i) Ldp Raynu ISOi. RusseU r. Corne, or for a batte- 
jfj ^of (lie wif^^ M per. quod^r tbe husband laid out divert 
fuoM of money in her cure. 1 \ Mod. 964, Todd r. 
.•IUdfc«*5t^«>* Dixv. Brookes. 
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- (l) If the husband and wife jojn in an action^it must be 
•hewn how the wife has an kilcr^t, or it will be filial ^«n 
mwt. Staley r, Bachite, 3 Caines Rep. 221 . 
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s^ly It cannot jbe main tMoed ; as for enfeiv 
ing plaintiflT's house, and beating his servant^^ 
without adding " per quod seryitium amisit ;'^ 
for the beating here is considered merely a 
c^ntinuaticH) of r the first trespass. (2) 

Generally, in personal acticms for the re- 
covery of damages (other than suits simply 
iii respect of personal injury done to the^ 
wife, or choses in action accruing to her dum 
sqila,) ^here the action will sttrvive to the wife, 
tl^Jlushaod and wife may join,(w) or tlie hus- > 

bf{}4 m^y ^^^^^^^^ ' for healone(i) may re- 
leai^Ube action. (n) Thus, 

^If a feme sole hath a rent chaigp,(8) and 
re^nt is arrear, she marries, baron distrains for 
this rent) and thereupon a rescous is made ; 
thi^ is a tort to the baron himself, and he may 

(/) Salk. 119. 6 Mod, 127. Ld. Raym. 1032. 

^) 2 Mod. 270* 1 Freem. 236. Fposdike y. Sterling. 

j(?») 3B^Istr.l64. . 

AMERICAN CASES. 

(1) For any species of injury done to the wife the hus- 
band may release the damages. Southvvorth v. Packard^ 
7 Mass. Rep. 95. 

A juc]gin^nt in an action by the husband for any species 
of injury done to the wife,where she might have joined, is 
a good bar to a joint action by them for the same cause. lb. 

(2) In an action for rent or any other cause accruing 
before -marriage^ in regard to the real estate of the wife, 
she must be joined with her husband but for rent of land 
arising after marriage she need not be joined. Dicker r. 
Livingston, 15 Johns. Rep. 479. 

33 
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have action alone,(o) or iiiay join his wife 
therein, because it arises Upon a duty due to 
her before coverture.(p) 

Slo if a feme sole having a right to common 
for life, takes husband, who is hindered in 
enjoying the common, he may have an action 
alone without his wife, it being only to reco- 
ver damages (9) 

So, where the defendant erected two houses 
of office so near a Imkehouse which the [dain- 
tiff held in right of his wife, that the walls 
became foundrous and the air so unwhde^ 
some that plaintiff lost his custom ; the action 
was held to lie for the husband alone, or that 
the wiffe might be joined.(r) 

In trover, where the inception of the cause 
of action is in the wife before marriage, the 
husband niay sue alone, or join the wife, at 
his election. (5) 

So, if the goods of a feme sole be taken, 
and^e marries, the husband alone may sue 
tile replevin,(<) or they may be joined in the 

(0) Cro- El. 459. Oven, 82. Moot, 584. 

{p) Cro. El. 459. 

(9) 2 Bulstr. 14. 

(r) 2 Mod. 269. Frosdike v. Stirling. So, for stop- 
ping a way to the wife^s land (Bro. Bar. and Fem*pt. 85.) 
for cutting down trees, the lops of which were reserved 
lo brr, (Cro. Car. 437.) for intruding into the business 
of a dipper^ 2 Wils. 414* So, in trespass, to the wife's 
property ; as for hunting in her free warren^ Bro. Bar. 
and Pern. pL. 1 6. 

(5) 1 Keb. 641. 

(0 F. N. B. 159. K. Bull. N. P. 63. 
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dedaratioou(t/) The iivowry too may be by 
husband and wife, or husband aloneo averring 
the life of feme {x) 

Where a nght of presentation is in the 
husband ''jura uxoris,V a '^ quare impedit" 
may be brought by the husband and Wife 
jointly, or by the husband may alone, {y) 

In an action for a breach of proni^ise made 
to husband and wife,(z) or to wife only, (a) 
the husband and wife may join. 

In debt on bond made to the wife dur- 
iqg coverture) the husband and wife may 
jpin,(i) or husband sue alone.(6) 

So where they have recovered judgment 
on a bond made to wife dum sola, they may 
join in an action on the judgment, or husband 
may sue aione.(c) 

In debt on bond made to husband and wife, 
both may join,(£f) or the husband may disa* 

(w) Bro. Bar. and Fern. pi. 85. 

(a?) Cro. Jac. 442. Wise v. Bellent. 

(y) Bro. Bar* and Fern. pi. 41 . S8. 

(z) Bley, 36. Hilliard v* Hambridge. 

(a) Cro. El. 61. Pratt v. Taylor, I Roll. Abr. 32, 

(6) Com Dig. Bar. and Fem. W» 

(c) I Selw.Ni. Pri. 310. 

(d) Bro. Bar. and Fein. pi. 1 4. SS. 

AMERICAN CASES. 

(1) A bond to the husband and wife, conditioned for 
their maintenance during their joint and several lives, is a 
valid bond on which a suit may be brought by the. hus- 
bandfand wife jointly. Schoonmaker v. Elmendorf. 10 
Johns. Rep. 49. 
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gree to the wife^s right and sue alone ;(e) bat 
until such disagreement, the right survives to 
the wife(/) 

If a bond be given to husband and wife ad- 
ministratrix, the husband may sue alone, de^ 
claring on it as a bond to himself.(^) 

Husband and wife may join in an action of 
escape against the Warden of the Fleet, where 
defendant was committed for sums reported 
by the master to be due to husband and wife.(ft) 

Covenant will lie by husband and wife(i) 
for nonpayment of rent, due under a lease 
granted by them of the wife's inheritance ;(«) 
w the husband alone may bring the action ; 
for thougli the covenant be made to both, yet 
be may refuse quoad her.(A:) So, where 
husband and wife, lessees, are ousted.(/) 

(e) Coppin v. , 2 P, W^s. 497, 

{f) Bro. Bar. and Fem. pi. 60. 

(g) 4 T. R. 616. Ankcrsteia v. Clark. A bill of ex- 
change was made to a feme sole, whp intermarried before 
it was due, held that the husband might sue in bis own 
name without joining the wife although the latter had not 
endorsed the bill. Mc'Neile v. Hallowaj. 1 Barn. k. 
Aid. p. 298. 

(h) Str. 736^ Huggins v. Durham* 

(t) Strange, 280. Aleberry v. Walby. 

(fc 2 Mod. 917. Beaver V. Lane, 4 T. R, 617. Cro. 
Jac. 399. Cro. Car. 505. 

(J) Bro. Bar. and Fem. pi. 23. If A. convey land to B. 
and covenants with him, his heirs and assigns, to make 

AMERICAN CASES. 

(1) Vide Decker v. Livingston. 15 Johns. Rep. 479. 
Wbitbeck v. Cook ai^d wife. 15 Johns. Rep. 483. 
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It seems to be immaterial as to the point in 
question, whether the interest of the husband 
in cases similar to the preceding, be a joint 
interest with the wife, or an interest only in 
ri^A/ of the wife, (to) But it must be obsenr- 
ed, that in all the preceding cases, where the 
wife is made party, her interest ought to ap« 
pear on the face of the declaration,^) for the 
court will not intend it upon demurrer ;(n} 
^ough they may perhaps after verdiet.(o) 

Where the Husband must st^ alone. 

'. ■ • * . . 

U B. Where the wife cannot roaintaiQ an ac- 
tion £>r the same cause^ if she survive her bus* 
-band^ the action must be brought by the hus- 
band alone; as^^ndebitatus assumpsit'^ for the 
labour, ^c. of the wife, during coverture.(/i) 

But though the law will not imply a pro- 
mise to wife, yet where the defendant has 

further assurance, and the land \s to J. S. and his wife, 
and the heirs of J. S., they must both join in an action on 
the covenant for further assurance. 1 Roll. Abr« 348. 
Cro. Car. 603. 505. Jon. 406. 

(m) 1 Selw.N. P. 311. 

(n) 2 N. R. 40d. Serres v. Dodd, where the omission 
was held bad on special demurrer. 

(o) Bull. N. P. 53. Bourn v. Mattaire. 

(p) Salk. 114. Buckley and ux. v. Collier. 

. I ■ ■ ' -■■ ■- ■ ■ I ■ ■ ■ I ■ ■ ■ >. 

AMERICAK CASES. 

(2) The wifeV interest must be shewn when she joins 
as plaintiff or it will be fatal on error. Staley v. Bachite, 
2Caine'sRep.221. 
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derived advantage from her labour or sldlV 
and an express promise of remmieratioa is 
made by the defendant to the vdte, an action 
may be brought by husband and wife jointly on 
8U€^ special promise, if it be expressly stated 
in the declimition : and in this case the action 
would survive to the wife.(9) ^^'^ mn^X be 
tidi^an that the dedaration does not embrace 
any other cause of action accruing to the hos** 
^.und alone ; for if it does, it wiU be bad.(r) 

In an action on the case for words not 
actipnable in themselves, spoken of the w]£s^ 
whereby the husband sustains special danrng^ 
the husband roust sue alone.U) 80, in actioos 
for injuries committed during coverture, to 
personal chattels(^) which by law are ves- 
ted in the husband ; as in trespass for cutting 
down and carrying away corn, although it 
grew upon the wife's land j for it grows by 
the industry of man, and consequently the 
property thereof is in the husband alone.(2/) 

In all cases where the wife shall not have 
the thing recovered, either solely to herself, 

(7) Cro. Jac. 77. 206, 

(r) Holmes and ux. v* YITood, cited by the court in 3 
Wils.424. Willes V. Baker. 

{a) 1 Lev. 140. Coleman v. Harcourt. 

(0 Cro. Eiiz. 133. 

(u) But husband and wife seized in right of wife may 
join in trespass ^ quare cl. fregit, et herbam ibidem cres- 
centem consumpsit et asportavit," because grass is the 
natural product of, and shall continually go with, theland^ 
Willy V. Hanksworth, cited in 2 Wils. 424. 
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dr jointly with her husband but the husband 
only shall have it, there he must sue alone.(:r) 
And where a debtor to the wife as executrix 
promises to pay the husband in considera- 
tion of his giving day of payment, the hus* 
band ought to sue alone, because the wife is 
no party to his agreement with the defen- 
dant ;iy) but the wife's life must be aver- 
red ;{Z) and the recovery of the husband will 
amount to a devastavit pro tanto.(iz) 

S. The husband being liable for the debts 
contracted by his wife before coverture, and 
answerable for all her torts arid trespasses 
during coverture,(i) an action in these cases 
must be joint against them both ;(&) forii^ the 

{x) 1 Roll. Abr, 347. 2 Bl. R. 1236. Bidgood v. Way. 
(j) Lord Raym. 368., Yard v* Eland, Salk. il7. 
Carth. 462. 

(z) Yelv. 84. Lea v. Minne, Cro. Jac 110. 
(a) Per Holt, C. J. Carth. 463. 
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(1) The husband is answerable for a forfeiture under a . 
penal statute incurred by the wife. Hasbrouck v« Weav- 
er, 10 Johns. Rep. 247. 

He also adopts the acts of his wife when he permits 
her to act for him in any particular business. Fenner v. 
Lewis, 10 Johns. Rep. 38. But vide Webster v. Mc' 
Ginnis, 5 Binney's Reports, 235. And as to his liability 
for her acts after separation. Vide 11 Johns. Rep. 281. 
12 Johns. Rep. 293. 

(2) The husband cannot be sued alone for the debt of 
his wife contracted before the marriage. Angel v. Felton, 
t Johns. Rep. 149. 
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wife alone were sued, it might be a means 
of making the husband's property liable, with- 
out giving him an opportunity of defence :(6) 
and therefore if a party recovers against a 
feme covert as sole, the husband may avoid 
it by writ of error,(i) and come in at any 
time and plead it.(c) 

(i) Doct. Plac. 3. Besides the husband is only charge- 
able in the event of judgment against him during coverture ; 
whereas if sued alone he would become chargeable abso- 
lutely. 7 T. R. 348. 

(c) 17 Ass. pi. 17. Stile, 254. 2 Roll. Rep. 53. 3 T. 
R. 631. The wife may plead coverture in abatement, but 
not in bar, and it must be pleaded against her in abatement. 
3T. R. 631. 
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If judgment be recovered against the wife whether before 
or after the marriage, the judgment creditor maj sue a sci- 
re facias or bring an action of debt on the judgment against 
the husband. Haines v. Corliss, 4 Mass. Rep. 659. 

But a declaration in assumpsit against husband and wife 
alleging a request and promise made by husband and wife 
during coverture is bad. Edwards v. Davis, 16 Johns. 
Rep. 281. 

So if a count on a promise by husband and wife, is join- 
ed with a count on a promise by the wife dum sola, and 
judgment is rendered generally for the plaintiff, it is error. 
Ibid. 

A count charging man and wife on a joint assumption ia 
consideration of money had and received by them to the 
plaintiff's use is bad. Grasser v. Eckhant, 1 Bin. Rep. 575. 

(1) A husband cannot be sued alone for a debt of the 
wife contracted dum sola, the cause of action survivin|; 



I 
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If the wife is not joined in an action for her 
^ebt contracted before marriage, advantage 
may be taken of the omission in arrest of 
judgment,(^) though an account has been sta- 
ted with the husband. (€•) 

If a lease for years be made to baron and 
feme, reserving rent, an action of debt for 
rent arrear may be brought against 'both.(X) 

l>over may be be brought against husband 
and wife, where she was concerned j but the 
conversion must be laid only in the husband, 
because the wife cannot convert goods to her 
own use ; and die action is brought against 

{d) 7 T. R. 348. Mitcfaenson v. Hewson. 

(e> Aleyn, 72% Dnic v. Thornc. The husband may 

:plead bankruptcy, in an action on a bond given by his 

wife dum sola. 1 P. Wms. 349. Miles n. WiHiams. This 

plea on the statute must conclude to the country. 8elw« 

N.P.314. 

(/) 17 E. 4. 7. 2 H. 4. 19. b. S H. 4. U 1 Roll. Abr. 
348. But assumpsit lies not against husband and wife on 
a promise made by the wife during coverture, for it is void 
i|uoad the wife. Palm, 313. 

^ • 

AMERICAN CASES. 

against her and the non-joinder of the wife will arrest or 
reverse the judgment. Gage v. Reed, 1 5 Johns. Rep. 403. 
Where the husband distrains for rent arising from the 
land of his wife, without joining her, he must shew that 
the rent accrued after the marriage for that fact cannot be 
intended and if it be not shewn, the objection may be tak- 
en at the trial. 1 5 Johns. Rep. 479. 
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bothy because both were concerned in the 
trespass of taking tbenn (^). 

On the same principle, an action on the 
case was brought against baron and feme for 
retaining and keeping the servant of the plaia^ 
tiffi and judgmefnt accordingly.(/r) 

It would be error to join the wife in a de- 
claration for words spoken by the husband 
only ;(t) aad such declaration would be bad 
on demurrer^ or in arrest of judgment. Hence 
if slander be spoken by husband and wife, 
there must be separate actions ; one agidnst 
the husband only, for the slander spoken by 
him, and the other against husband and wife.(i) 

If the husband enter an appearance for 
btmself only, where he is sued with his wife, 
Ibis will not authorize the plaintiff to sign 
judgment without demanding a plea.(Ar) But 
the court will not allow them to sever in pleach- 
ing, though the wife has a separate mainte- 
nance settled on her, and confirmed in the 
House of Lords. (2) 

(g) Co. Lit. 35 1 • Salk. 1 1 4. Andr. 345. In debt on si 
^ devastavit'' against baron and feme executrix, it shall 
not be laid '^ quod devastaverutit ;^' for a feme covert can* 
not waste. 2 Lev. 145. 

Qi) 2 Lev. 63. 

(i) 2 Wils. 227. Swithin v. St. Vincent. 

(fe) 1 H. Bl. 235. Clark v. Norris. 

(/) Ca. Temp. Hard. 101. Gordon v. Halfpen. 

- 

AMERICAN CASBB. 

(1) Action will lie against husband and wife for slander- 
ous words spoken by the wife before marriage. Hawk v. 
Harman, 5 Binney's Rep. 43. 
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When the wife is arrei^ted in an action 
against hushand and wife, she is discharged 
on common bail; but the court will not dis- 
charge a wife taken in execution on a judg- 
ment against her and her hiisband,(m) or on 
a judgment against her when sole j(n) even 
though the plaintiff had notice of the marriage 
after interlocutory judgment (d) 

" Sci. Fa." was held to be well brought 
against husband (after wife's death,) judgment 
having been recovered against husband and 
wife, in a previous " Sd. Fa." ob a judgment 
against the feme(l) so]e.(p) 

(m) 2 Str. 1 167. Pitts v. Meller, 1237. 1 Wils. 149. 
Langstaff v. Rain, 3 Wils. 1 24. 

(n) Cro. Jac. 323. Doyley v. White. 

(0) 4 East, 621. Cooper v. Hunchin. 

ip) Carth. 30. Obrian v. Ram. 

> ■ ' ■ 11 1 J ■■ ■ 1 1 

AMERICAN CASES. 

(1) Where judgment has been recovered against the 
wife before marriage, or where the defendant recovers 
judgment for costs against the wife after marriage an ex- 
ecution cannot be levied on either judgment on his goods 
nor on his body. Haines v. Corliss, 4 Mass. Rep. 659. 

But if an action be mstituted against/eme sole and she 
afterwards marry, either before or after judgment against 
her, she may be taken in execution, unless the husband 
will satisfy the execution. Ibid. Vide also Commonwealth 
V. Phippsburg, 10 Mass. Rep. 78. 

And if judgment be recovered against the wife, whether 
before or after the marriage, the judgment creditor may 
have his scire facias or his action of debt against husband 
.and wife. Haines v. Corliss, 4 Mass Rep. 659^ 
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Husband and wife can neither l)e evidence 
ioT{q) nor against each other. (r) But Com- 
missioners of Bankrupt may examine wives 
touching their estates. (5) 

8. The policyCf ) of the law, which has con- 
sidered a married woman as incapable of su- 
ing or being sued without her husband, u ad- 
mits of some modification from particular cir- 
cumstances. 

By the custom of London. 

8. By. the custom of London, if a feme co- 
vert trades by herself, in a trade with which 
her husband does not intermeddle, she may 
sue and be sued as a feme sole ; but even 
there the husband must be made a party to 

(j) 4 T. R. 670. Davis ▼. Dinwoody, Bull. JS. P. 286. 
See the exceptions, ante chap. iii. s. 6. 

(r) Defendent's wife lived apart from her husband and 
passed for a widow, which he countenanced : the wife lent 
50/. of her own, and 50/. of plaintiff's (her servant's) mo- 
ney, on mortgage, and took the deed in her maiden name ; 
the husband seised the deed, and insisted on his title at 
law. The plaintiff was permitted to establish her pro- 
perty in the 50/. by the wife's evidence, plaintiff being ig- 
norant of themarriage. 1 Eq. Abr. 226. pi. 1 5. Rutter 
y. Baldwin. 

{s) 31 Jac. 1. c. 19. s. 5, 6. 

(I) Ante, chap, i* sec. 3. 

(u) 8 T. R. 545. Marshal v. Button, 7 E. R. 582. In 
ease of a divorce ^ a mensa et toro," of which alimony is a 
consequent, the wife seems to become solely responsible : 
(Bac. Abr.Bar. and Fern. M.) but not where alimony is on- 
ly allowed ** pendente lite/' 5 T, R. 679. EUah v. Leigh- 
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the suit for conformity ;(x) though if judgment 
be given against them, execution shall be 
against the feme oniy.(y) 

The custom is confined to suits in the city 
courts ; and the feme cannot sue alone in the 
superior courts, even though she be discovert 
at the time of commencing the suit.(:^) 8he 
may be a bankrupt in this trade ; and by a 
settlement before marriage the husband may 
put his mfe in a situation to carry on a sepa- 
rate trade, wherewith, if he do not intermed* 
die, the stock in trade will be exempt from 
his debts, and the wife solely entitled to the 
increase and profits.(a) But where he re- 
ceives the profits, he becomes liable to debts 
contracted by the wife in trade, even after 
her death.(6) 

(a?) Selw. N. P. 298. 4 T. R. 363. 

(y)Cro.Car. 68. Langbam v. Bewett. Though lia- 
ble to simple contract debts in her trade, she cannot give 
a bond; and a judgment on such bond, entered up by 
virtue of a warrant of attorney, will be set aside. 4 T. R. 
363. Read v. Jewson, cited. 

{z) Candell v. Shaw, 4 T. R. 361. Nor be sued alone, 
6 T. R. 605. Nor her executor, on her promise, ibid. ; 
though he have assets sufficient. The probate too of the 
the will is void, ibid. A note given to her as such trader 
vests in her husband ; and her endorsement, unless in hi^ 
name is void. 1 E. R. 432, 4. Barlow v. Bishop. 

(a) 3 T. R. 628. Jarman v. Woolloton. Where the 
husband was transported, the wife becoming afterwards 
entitled to some personal estate, as orphan to a freeman of 
London, it belonged to her as feme sole. 3 P. Wms. 37. 
Newsome v.. Bowycr. 

(6) 2 Freem. 2 1 5. Bowyer v. Pcake. 
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By exile or abjuration of the Husband. 

8. B. A wife may acquire a separate char- 
acter, by the civil death of her husband, his 
exile,((r) and, formerly, by his profession and 
abjuration of the realm. («() 

Or his transportation. 

S. C. Where the husband has been trans- 
ported for a tferm of years,(i) the wife may 
sue or be sued as a feme sole during his ab- 
sence,(^) even though the term may have ex- 
pired ; but when the wife is sued in the latter 
case, she must give evidence that her husband 
is not returned.(e) 

Or living abroad ; — if an Alien. 

8. D. Where the husband is an alien (S) who 
has deserted this kingdom, leaving his wife to 
act here as a feme sole, the wife may be char- 
ged as a feme sole, for contracts made after 

(c) 2 H. 4. 7. Belknap's case. 

(d) Bro. Bar. and Fern. pi. 66. Co. Lit. 133. b. 

(e) 4 Esp. N. P. C. 27. Carrol v. Blencow. Sparrew 
T- Carruthers, cited in 2 Bl. R. 1 197. 
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(1) As to the effect of the husband's condemnatibn to 
the State Prison, Vide 10 Johns. Rep. 232. 

(2) The wife of a person who has been absent six or 
teren years cannot be considered as a feme sole. Com- 
monwealth v. CuUins, 1 Mass. Rep. 1 16. Vide also Fen-* 
ton V. Reed, 4 Johns. Rep. 52, 
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such desertion.( /) But there is great differ- 
ence between the cases of an tinglishman re- 
siding abroad, leaving his wife in this country, 
and of a foreigner so doing. The former may 
be compelled to return at any time by the 
king's privy sejJ ; and there is not any case in 
which she has been holden liable, the husband 
being an Englishman.(g) Neither can she sue 
alone, even in trespass, thousjh her husband 
{an Englishman} has deserted her, and been 
<absent in America four years.(A) In equity, 
if the husband be out of the jurisdistion of the 
court, though not on exile ;(i) or if he cannot 
tfe !feuDd,(A:) the wife may be compelled to 
answer separately • 

4. If a feme covert commit a theft of her 
own voluntary act, or by the bare command 
of her husband, or be guilty of treason, mur- 
der, or robbery, in company with, or by coer- 

(/) 2 Esp. N. P. C. 554. Walford v. Duchess De 
Pienne, id. 587. 1 Bos. and Pul. 357. De Gaillon v. 
L'Aigle. • 

(g) 2 Bos. & Pul. 226. Marsh v. Hutchinson, 1 N. R. 
80. Farrer v. Countess of Granard ; where the plaintiff 
replied that defendant's husband resided in Ireland. 
Heath, J. said, that the case of Gaillon v. L'Aigle (1 Bos. 
& Pul. 357.) proceeded on the ground of the defendant's 
husband's being a foreigner. 

(A) 11 East, 301. Boggett v. Frier. 

(i) 2 Vern. 613. Dubois v. Hole. 

(t) Pr. Ch. 323. B«ll v. Comuaissary Hyde. 
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cion of herhusband, she ispunishable(i) m 
much as if she were sole.(/) 

So, if she receive stolen goods of her owi 
separate act, without the privity of her bus- 
band ; or if he, knowing thereof, leave the 
house and forsake her company, she alone 
shall be guilty ;(m) for the coercion, supposed 
to be conveyed by the command or presence 
of the husband, is only a presumption of law, 
and like other presumptions may be repelled ; 
(n) and if the husband be ignorantly an agent, 
by the wife's artifice, she alone is punisha- 
ble.(o) 

But a feme covert is so far favoured in re- 
spect of that power which her husband hath 
over her, that she shall not suffer any punish- 
ment for committing 41 bare theft in company 

(/) H. P. C. 65. Dalt, 104, 27 Ass. pi. 40. 

(m) 22 Ass. 40. Dalt. 157. As a wife cannot steal her 
husband's goods, delivery of them by her to k stranger 
will not make him guilty of larceny. H. P. C. 141. 

(n) 1 Hale, 516. 

(0) Leach's cases, 354. Hammond's cas^ 

AMERICAN CASES. 

(1) But in Massachusetts it has been decided that a/emc 
wo%rt incurs no legal guilt, by commission of civil offences 
by the coercion of her husband ; unless where the crime is 
malum in t e, or where the wife may be presumed to be the 
principal agent. Commonwealth v. Neal ^t ux. 10 Mass. 
Rep. 152. Martin v. Commonwealth et al. 1 Mass. Rep. 
391. 

Thus a femt covert is not indictable for an assault and 
battery, committed in the company and by the command 
•f the husband, ibid. 
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with,(i8> or by coeircion of her husband.(j!i) 
This exemptioii extends to burglary,(9) and 
seemingly to robbery^ as an offence of a nature 
not more henious. The reason of this rule 
is said to be^ because the wife cannot know 
what property her husband may claim in the 
goods taken.(r) If this be the true principle, 
the cases of burglary and robbery are in some 
measure ^tinguished ; for in burglary the 
absence or presence of the party is immateri- 
rial ; but in robbery, presence is tin essential 
ingredient of the erime, and affords the wife 
an opportunity of judging in what sort of right 
the goods are taken. 

The wife shall not be deemed accessory 
to a felony for receiving her husband who 
has been guilty of it, as her husband shall be 
for receiving her ;(s) nor a principal, though 
the husband's offence be treason, for she is 
sub potestate viri, and bound to receive him ; 
neither is she affected by receiving jointly 
with her husband any other offender,(f) for 

(/>)Kelw. 31. H.P. C. 65. 27 Ass. 401. 
\q) Kelw. 31. Fitz. Cor. 199. 
(r) 10 Mod. 63. ~ 

(0 3 InsU 108. H. P. C. 65. 
(0 '4 Hale, 48. 



AUBBICAH CASES^. 

(9) A feme court cannot be indicted for a larceny com- 
vitted jointly with her husband. Commonwealth T« 
Trimmer et al. 1 Mass. Rep. 476. Martin t. Commov- 
wcalth et al. 1 Mass. Rep. 391. 

35 



AM Law of [Chap. IT. 

she caofiot be admitted as a witness to disco- 
ver, even eollaterally, her husband's guilt.(u) 

A feme covert, generally, shall answer as 
much as H she were sole, for any offence, not 
capital, against common law or statute ;{ i) 
jwdif it be such a nature, that it may be com- 
mitted by her alone, without the concurrence 
of the husband, she may be punished for it 
withotttlier husband, by way of indictment(i:} 

She may be indicted for a scold, and judg* 
pieot against her to be ducked ; but scolding 
on^ or twice is not sufficient to constitute 
this offence, (y) Hawkins seems to think she 
may be indicted for barratry, notwithstan(fing 
an authority to the eontrai7.(z) 

9he may be convicted alone, under 9 Geo. 
4. c. US. for selling gin ;(a) committed for 
disobeying an order of bastardy ;(d) and im- 
prisoned for a forcible entry.(c) Also, she 

' (u) BroWnl. 47. 640. 1 Hale, 301. 

Ix) 9 Rep. 71. Hawk. P. C. 4. Moor, 813. The hus- 
band not being liable to pay the forfeiture recovered on 
aa indictment* Quaere, Whether the conviction of a feme 
covert on an indictment can be pleaded to an information 
agabst her and her husband. H. P. C. 37. 

(y) 6 Mod. 313. 339. 

(2) 1 H. P. C. Bk. 3. c. 31. 1 Roll. Rep. 39. • 

la) 3Str. 1130. 

(b) 3 Burr. 1S79. 

(c) H. P. C. 383. 



AMERICAN CASES. 



(1) Vide Commonwealth v. Neal et ux. 10 Mass. 
Rep. 182. Martin v. Commonwealth. 1 Mass. Rep. 391* 
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may b^ indicted with her husband for keeping 
a ho^e of ill fame.(^) 

And if the wife incur the forfeiture of a 
penal statute, the husband may be made a 
party ( i ) to an action^ or information for the 
same, as he may generally to any suit for a 
cause of action given by his wife, and shall 
be liable to answer what shall be r^coy^e^ 
thereon. (^) 

(d) H. R C. 2. 

(e) Id. 8. 

AllSIUC^ir CA8B8. 

(1) The husband is answerable for a finfeilast nadtr a 
a penal statute incurred by the wjfe» as wji^re die vife, 
in the absence of her husband and vitlwit his consent 
sold liquors by retail, without a license, the husband was 
held liable in a qai tarn action for the penalty given by 
statute. Harbrouck v. Weaver. 10 Johns* Rep. 247. 



C »w 1 



CHAP. y. 



1. Of the general Protection afforded the 
fVtfeby Chancery. 

t. Of her separate Edate. %. B. The Jfife's 
power aver it. «. C. (}fthe WtfeH Equity^ 
a$ secured when Property forthcoming to 
her is in the disposition of the Courts or the 
Husband has enjoyed it without making ad- 
equate Provision, t. ]}. Of the Wife's Elec- 
h&n. ». K. By what Means and how far 
she prf tits the Protection of Chancery, i. 
F. Hffwfar her Husband's Covenants affect 
her. 

S. Of Alimony. 

4. The Wife's redress for Personal Injuries. 

i. A CQURT of equity has the power of 
eonsideriag a feme covert as sole, and to treat 
ber as having iaterests and obligations distinct 
from those of her husband. If therefore she 
claims any rights in opposition to those 
claimed by her husband, or lives separate 
from him,(a) or disapprove8(ft) the defence 
he wishes her to make, she may iq equity ob- 

* 

(a) Pr. Ch. 329. 

(h) 2 Atk. 50. 2 Eq. Ca. Abr* €«« 



*•• 
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tain an or(ler(c) to defend a suit separately. 
If she obstinately refuse, she raay be compel- 
led to make a separate defence ; and for that 
purpose an order may be obtained that pro- 
cess may issue against her 8eparately.(^) It 
should be observed, however, that though a 
woman may be proceeded against without 
her husband, yet the court cannot make a 
personal decree against her for the payment 
of a debt ; all they can do, is to call forth her 
personal property in the hands of trustees, 
and to direct the application of it.(e) 

If a husband is plaintifTin a suit, and makes 
his wife a defendant,( f) he is considered 
thereby as renouncing his marital right oveK 
her, and she is allowed to answer separately, 
without fta order of the court for the purpose. 
And zsi she may defend a suit instituted 
against her by her husband, so she may 
institute a suit against him; but the bill 
mUst b6 exhibited in her name by her next 

(c) But a separate answer put in without such order, 
may be suppressed^ 1 Cb. Rep. 68. But see 3 P. Wins. 
371. where alio wed. 

(d) 1 Ch. Ca. 2S6. 

(c) 1 Br. Ch. Rep. 16. Hulme v. Tenant, 2 Atk. 68. 
And this seems to be one reason why a feme covert, 
though living separate from her husband, cannot sue or 
be sued alone by strangers, at law. 8 T. R. 645. Mar- 
shall y. Rutton, Fonbl. Eq. Tr. 108. For the exceptions 
to this rule, see ante, chap. iv. sect. 3. 

(/) Which he may do. Brotks v. Brooks, Pr. Ck. 
24. 1 Atk. 272. 
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friend,(g) tliough she may defend wiAcmt 
such protection ; and the court will not per- 
mit a bill to be filed without her consent (A) 
1*he general grounds upon which equity 
dlows a wife to institute a suit against her 
husband, are, wheie any thing is given to her 
separate use ;(i) or the husband refuses to per* 
form marriage articles ;(^) or articles for a 
separate maintenance ;10 or where the wife 
having been deserted by the husband, has in 
his absence acquired by her labour a separate 
property, of which he plunders her.(m) And 
it will decree a specific performance of arti- 
cles of separation, at the suit of the wife, 
though the husband ofier to talce her back 
again, if it appears that a perpetual separation 
was intended by the parties ;(fi) but not so, 
where the separation is merely temporary^ 
(0) or there hath been a subsequent cohabita- 

(g) 3 Yes. 45^ Griffith v. Hood. The husband cannot 
disavow a guardian made by the court for his wife ; (Vent 
\\^^*) though if an infant in ward marries, the guardian- 
ship is determined. (3 Inst 960. 1 Yes. 91.) But the 
fDourt will not, on marriage, discharge an order made for a 
guardian. (I Yes. 159.) The wife may change her pro- 
chein amy during the suit. Bunb. 310. Halfpen v. Half- 
pro. 

(A) Pr. Ch. 826. 

(i) 2 Yes. 462. 

\k) 2 Vem. 493. 

(OGilb.Eq. Rep.162. 

(m) 1 Atk. 278. • 

(R)3Br. Ch. Rep.619. 

(o) 1 Yes. 17. 3 Atk. 547. 
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tion.Cp) Nor is it any answer to such a suit 
Ibat the wife has been guilty, even of adultery 
iq) However, her merit must in most cases 
entitle her to relief, and therefore the court 
will not decree maintenance where there is 
full proof of elopement and adultery .(r) 

Paraphernalia and pinmony too are the sub- 
ject of equitable interference ; and though 
paraphernalia are not allowed(5) as against 
creditors, yet where a wife^s paraphernalia had 
l>een exhausted in payment of her husband's 
debts, upon the deficiency of personal assets 
though the court could not decree satisfaction 
out of the real estates devised, yet it was de- 
creed out of the real estates descended.(/) 
And paraphernalia shall not go to satisfy leg- 
acies ;{u) nor is a wife barred of her parapher- 
nalia by a bequest of furniture, plate, and lin- 
en, ijc for life ;(x) nor her clai»n disappoint- 
ed by the effect of the option of a creditor ha- 

(p) Fletcher v. Fletcher, cited in 3 Br. Ch. Rep. 819. 

(9) 3 P. Wms. 269. 276. Blount v. Winter. Nor any 
plea to an action brought by trustees on a bond given for 
the wife^s separate maintenance. 1 N. R. I2l. 

(r) 2 Atk. 96. Watldns v. Watkins. Still less assist 
in any legal claim of divorce for adultery. Shute v. Shute 
Pr. Ch. til. 

(5) 2 Ves. 7. Lord Townsend v. Windham. They are 
preferred to legacies. 1 P. W. 729. Tipping v. Tipping* 

(0 Amb. 6. Probert v. Clifford, Reg. Lib. fo. 310. 3 
Atk. 369. Vide 2 P. W. 644. n. 

(u) 3 Atk. 369. Snelson v. Snelson. . 

(«) 2 Atk. 217. Marshal v. Blew. 



t7» Law df [Chap. V- 

ying a double fued to resort to in administn^ 
tion of the assets, (y) And if a husband pledged 
his wife^s paraphernalia, his personal estate, 
if sufficient, shall be liable to redeem theni.(z) 

Jewels and chamber plate bought out (^ 
the wife's pinmony will be allowed as para« 
phernalia, if apportioned to the husband's for* 
tune ;(a) and where a wife disposes by will, 
of the savings of her pinmony, it shall l»nd 
the husband and his devisees.(d) 

But a vrife can only be admitted as a credi- 
tor for one year's arrear of pinmony,(c)against 
her husband's estate ; and if she cohabited 
with him, it is said she cannot claim the ar- 
rears at all i{d) though in one case, where the 
husband charged his real estate with his debts 
a year and three quarters arrear of pinmoney 
was allowed the widow, in regard that she and 
her husband had lived well together, (e) 

The distinct property which the wife has in 
her paraphernalia and pinmony, lead us to the 
consideration of her separate estate at large, 

(y) 8 Yes. 397. Aldrich v. Cooper. 

(r) 3 Atk. 393. 

(a) ftr. Ch. 296. Wilson v. Pack, 26. OflBey v. Qfflcy. 
Savings also : and that, against creditors, if the settlement 
or the articles for it were made before marriage. Pr. Ch. 
295. Or in consequence of a separation after. 1 Freem. 
304. 

(i) Pr. m Ch. 44. Herbert v. Herbert. 1 Eq. Abr. 
•6. pi. 3. 

(c) 2 Yes. 7. Lord Townsend v. Windham. 

(<0 2 P. W. 341. Thomas v. Bennett. 

(«) 1 Eq. Abr. 140. pi. 7. 
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the nature of which it will be necessary to en- 
ter on at some length; whether as to the 
manner of acquiring and enjoying it ; the 
power and manner of disposition exerciseable 
by. the wife over it; and the aid afforded by 
equity in the protection of such estate. 

s. A. Though any thing may by deed or 
will be giyen(/) in trust for the separate use 
of a feme covert, and this shall be out of the 
power of the husband ; yet it was formerly 
much doubted, whether the feme could take 
an estate to her separate use, unless trustees 
were interposed.(^) But in Bennett v. ba- 
vis,(A) it viras holden, that where a party de- 
vised lands to his daughter,, a feme covert, 
for her separate use, without appointing trus- 
tees, it should be a trust in the husband ; for 
there is no difference where a trust is created 
by act of the party, and where by act of law ; 

(/) The gift may proceed even from the husband, and 
will be valid against creditors, if made without intent to 
defraud them, and on good consideration, as where the 
wiTe pays the husband's debts, or relinquishes her jointure 
&c. 6 E. R. ^57. Dewey v. Bayntun, 10 Ves. 139. La- 
dy Arundel v. Phipps* The gift was made in these cases 
before the creditor commenced his action. 

(g) 2 Vern. 659. Harvey v. Harvey, 1 P. Wms. 1 26. 
2 P. W. 79. Burton v. Pierpoint. 

(fc) 2 P. Wms. 316. in Hulme v. Tenant, 1 Br. C. C..16. 
Lord Thurlow said, a feme covert could have no separate 
property without trustees ; but there was no argument on 
that pointy and the former decisions were not cited. 

• 36 
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(i) wi equity will not tnAy ruse a trust wbere 
tbe object of tH^ g^t is to the separate use of 
^ ¥rifek l^ut mil also, irora the nature of some 
glfU, loleF tbem to be for her separate use ;{kl 
Bfi (!^aQioiids given to tbe \Hfe by her hus- 
band's fieitbc^r on her marriage, a present by t 
stranger, or trinkets given by the husband da- 
ring coverture ; however, if expressly ^ven 
by tbef husband to be worn as ornaments of 
her peraoa only, they are to be considered 

(t) Buob. 187« Rolfe v. Budder, 3 Atk. 399. Darlj 
V. Darly. 

(k) S Atk* 393. Graham v. Londonderry. And a be- 
quest ^ to be at the wife's disposal, and do therewith as 
she shaU think fit,^ &c. is the same in effect as a bequest 
to her separate use. 7 Yin. 95. pi. 43. Kirk y. Pavtin ; 
for teohkiical words are not necessary to create a separate 
ttnist. 3 Atk. 399. Where it was agreed before marriage 
that the husband should have a certain part of the wife^ 
estate, and that she should dispose of the rest ; it was held 
that she should have the dbposal of £5,000^ which fell to 
her after marriage. 4 Yin. 131. pi. 8. Pitts v. Lice. 

But a clear intention must q)pear, where property » 
meant for the wife's separate use. 5 Yes. 517. Lumli 
V. Millies^ 545. The mere appointm^t of trustees, or the 
testator's knowledge that the wife was poor and living 
separate, is not suflScient ; (1 Raithby's Yer. 261. Palmer 
v» Trevor}) nor merely bequeathing to her, without men* 
tioning h^r husband. (3 Yes* 166, Brown v. Clark.) 
^' To the husband for the wife's KvetAood." 3 Atk. 399. 
Darlejr V. Darley. ^ That her receipt shall be a sufBcienI 
discharge." 3 Br. C. C. 381. Lee v. Prieaux*) ^^ to pay 
into her proper hands," 5 Yes. 540. Hardey v« Harle« 
have been held to convey a separate property. 



i 



Sect. S. 4.] Gpvertiire. tT* 

as parapbernalia, jriiich the InKAamd jbaay 
alien io his life<'time.(2) 

In equity too, gifts may be sii|iported ht^ 
tween husfoatid and wife,(i) without the inter^ 
vention of trustees, though the law does hot 
allow the property to passXm) Bubh ffSta 
however, must not be prejudicial to hk cre- 
ditors, nor of the whole of the husband's ei^ 
tate,(») 

(2) 3 Atk. 394. And if given by the husband, whether 
before or after marriage, they will be liable to his credi- 
tors, (2 Atk. 104. Ridout V. Lord Plymouth, where it 
must be inferred they were given by the husband — to re- 
concile the case with the {(receding:) ibr they lessen the 
fund which would have gonfe to them ; which csliink b^ 
said whei^e the gift was frdtJli a sf ifahg^r, ^nd Equity has 
raised a trust on it. 

(m) 3 Atk. 270. Luca^ ▼.-Lucas, i t. WmS. 334. Slaii- 
ning ▼• Style, 1 Yern. 24^. Bletson V. SaWyer, Buhb. 
265. 3 Atk. 72.. 

(n) 3 P. Wms. 334. 3 A^k. 12. Beard v. Beaitl. But 
though the wife may eveti have a decree against her hus- 
band in respect of sueh estate, (1 A&. ^78. Cecil v. Jux* 
on ;) yet if she do not demand the produce during his life- 
time, and he maintains her, an account of such s^aralte 
estate shall not be carried back beyond the yeah (2 P., 

* 

AHKRICAN OSES* 

(1) A feme covert may give her separate property to 
her husband, ^s well as tetany other person, if her dispo* 
sitbn of it be not the result of flattery, or force or impro- 
per treatment and such gift will be sustained in a tovtrt of 
equity. Jacques v. Meth. Epis. Church, ! 7 Jdins, Rep. 
548. 
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The interest of the wife's separate proper- 
ty is always payable to the husband, if he 
muntains the wife.(o) However, where he 
receives a great part of her fortune, and 
will not settle the rest, a court of equity 
will not only stop the payment of the resi- 
due of her fortune, but will even prevent 
him from receiving the interest of the resi. 
due, that it may accumulate for her benefit.(|9) 

». B. Femes covert having separate 
estates, are as to such estates, consider- 
ed as femes sole ;(y) therefore(l) whe- 
ther a power of disposal be vested in 

Wms. 82. Powell v. Hankey, 341. Thomas v. Bennett 
3 P. Wms, 365. 2 Ves. 7. 190.) This rule, however, pro- 
ceeds on the notion of the wife's consent; for if, during 
the husband's lifetime, she demand such account, and he 
promise to pay whatever is du.e to her, she shall be allow- 
ed to come on his estate as a creditor for the amount. (I 
Atk. 269. Ridout v. Lewis, 1 Eq. Ca. Abr. 140. A trea- 
ty between husband and wife, for the purchase of the 
wife's separate estate, shall not be carried into ei^ecutioj^ 
after the death of the parties^ 

(o) 2 Ves. 561. 

(;>) 3 Atk. 24. Bond v. Simmons. 

(9) 3 Br. P. C. Freeman v. More, 378, 3 Br. Ch^ 
Ca. 8t Fettiplace v. Gorges. 

AMERICAN CASES. 

. (1) A feme coverti with respect to her .separate estate, 
IS to be regarded in a court of equity as a feme sole and 
may dispose of her property, with the consent or concur-, 
rence of her trustee, unless she is specially restrained by 
the instrument under which she acquires her separate es- 
llate^ Aqd though a particular mode of disposition be 
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them(r) by the deed creating such estates, 
or not, they may absolutely dispose af such 
estates, or of money saved out of them ;($) 
and this without examin&tion,(^) or joining 
trustees (w) Real property too is subject to 

(r) 13 Vcs. 190, 9 Ves. 520. In Whistler v. JNewmaa 
a power of disposing absolutely was not vested in the wife 
at all, for the trustees were to take the interest from time to 
time, (4 Yes. 129..) and in- More v. Huish, the intention was 
the same. 5 Ves. 693. Besides which the conduct of 
the trustees was in both cases highly culpable. The me- 
thod of appointment enjoined by the deed conveying real 
property, must be accurately pursued— so too with regard 
to chattels, where only a qualified property is given the 
wife. Where husband and wife have a joint power over 
the wife^s estate, the husband's letter to an agent, desiring 
his wife's compliments, is no proof of her joining in the 
authority. Amb. 495. Daniel v. Adams. 

(5) 2 Vern. 535. Gore v. Knight, 3 Atk. 709. Hearle 
V. Greenbank, 1 Ves. 303. 1 Eq. Abr. 346. pi. 18. 

{t) 13' Ves. 190. Sturgis v. Corp. Examination isne-» 
cessary where the wife gives up property that has not been 
settled to her separate use, and which the husband cannot 
recover at law, see post, sect. 2. c. 

(m) 1 Ves. .517. Grigby v. Cox, 14 Ves. 547. Essex 
v. Atkins. Unless their joining is made necessary by the 
deed appointing them. Where she acts according to her 
power, they must hold to the uses she appoints. 1 Ves. 
jun. 189. Pybus v. Smith, 3 Pr. Ch. Ca. 565. Ellis v. 

AMERICAN CASES. 

pointed out in the deed of settlement, it will not preclude 
her from adopting any other mode of disposition, unless 
there be negative words restraining her power of disposi- 
tipn. Jacques V. Meth. Epis. Church, 17 Johns, Rep. 548. 
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such disposition, as well as personal ;(x) and 
personal estate to the wife^s separate use for 
fife, and after her deadi to such person as she 
should by will appoint, or, in default of such 
q>poiBtment to her executors, seems to gire 
her the absolute disposal during life ; for per- 
sonal propertj, limited to one and his execu- 
tors, is as absolute, as land to one and his 
heirs ; and the case of Socket and Wra7(2Q 
seems overruled by that of Heathy v. Tho- 
mas.(z) 

Atkinson, 1 Anstr. 377. And see 1 Bfaudat Rtp. COffip- 
ton ▼• Collinson, 334. Where the husband having cov^ 
nanted to join in all necessary conveyances, a sonrender 
of a copyhold by a feme covert alone was sustained. 

(«) 6 Br. P. C. 15S. Wright v. Cadogan. 

(y) 4 Br. C. C. 483. 

(z) 15 Ves. 596. See also Anderson v. Dawson, 15 
Yts. 536. Bradley v. Peixote, 3 Yes. 399. Hales ?• 
Margerum. The gift being absolute in the first place, th^ 
condition respecting the will is inconsistent and void. Co* 
Lit. 333. a. 324. a. But the mere grant of property to 
the separate use of a married woman does not render her 
the absolute owner of it, so as -to enable her to make a 
sweeping appointment of it, if it appears that the object of 
the grant would be defeated by such appointment, as in 
cases of annuity paid to wives living separate. 3 Yes. 
437. Hyde v. Price. So that the intention of the person 
creating the separate estate must always be considered. 
Hovey v. Blakeman, cited in Wagstaff v. Smith. 9 Yes. 
530. A trust to pm/ into the hands of At wifty without any 
mention of a power in her to dispose, does not give the 
wife any right to alienate absolutely. Ibid. But a trust 
$0 permit her to receive^ gives ber the absolute disposition ; 
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Where, tfaen^ the wife hm aligned her 
separate property, the assignee may have the 
trust executed m equity ; but a general eredi- 
lor, it has been thought^ cannot in equity be 
paid out of that prc^erty ; neither will equity 
m general, make good a contract against a 
married woman ont^ which she cannot be suedf 
at Iaw.(a) 

However, a woman having a separate es- 
tate will be bound to a specific performance^ 
unless there be proof of fraud or undue in- 
fluence on the part of the husband ;(6) and it 
has also been determined that a court of 
equity will compel her heir to convey to 
Hie party in whose favour an agreement has 
been made.(e) And where a married woman 
agreed to pay her landlord an additional rent 
out of her separate estate, (without the knowl- 
edge of her husband,) in consideration of 
greater repairs, a bill by the husband, filed 

Pybuav. Smith, 1 Ves^jun. 189. 3 Br. C. C. 3S9. and 
tbe introduction of the expression, ^^ to dispose of the same 
for such intents and purposes as the wife shall/rom titM to 
ttmc appoint," does not circumseribe the power to make an 
absolute and sweeping disposition ; ibid. Witts v. Daw- 
kins^ 13 Yes* 501. for such a limitation is ihcoxhpatable 
with the original gift. 

(a) 3 Yes. Jun. 150^ 1^. Duke of Bolton v. Williams, 
4Br.Gh.Ca. 809.311. 

(6) 8 Br. Ch. Rep. 840. Pybus v. Smith, 1 Yes. jun. 
189. 

(c) 6 Bi?. P. C. 186. Wr^tv. Cadogati. Rippd^n v. 
Ifowdmg^, AmbL 585. 
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for a return of the money, and suggesting a 
fraud on him, was dismissed.(£{) The bood 
too of a feme covert as a surety was enforced 
against her separate estate \{e) and where a 
feme covert having separate estate borrowed 
money on bond, and died ten years after, it 
was decreed the bond should be satisfied out 
of the wife's assets left by wiU, although the 
husband insisted on the statute of limita- 
tions (/") It has been holden too, that the 
separate property may be applied to the dis- 
chaise of a bond given by the vrife before mar- 
riage ; but this was where the husband had 
absconded, so that he cannot be served ; for 
before that occurrence, the plaintiff's first bill 
against the wife's separate property was dis- 
missed.(^) 

Also if a feme covert having separate pro- 
perty borrov^ money, and executes a bond,(A) 
or enters into a bond jointly with her husband 
as a security for his debts, this will give a 
foundation to demand the money out of her 
separate estate ; and her declarations in such 

(d) 2 Br. Ch. Ca. 19. JVIasters v. iFuller, 1 Ves. jun. 
513. 

(«) 15 Ves. 596. Heatly v. Thomas. But securities 
obtained from a maJried woman having separate property, 
by' a creditor of her husband, who, suppressing that 
fact, procured himself to beappointed one of the trustees^ 
were set aside. 16 Yes. 116. Dalbiac v. Dalbiac. 

(/) 2 P. W. 144. Norton v. Turvile. 

(g) 1 Br. Ch. Rep. Briscoe v. Kennedy, cited. 

(fc) Or promissory note. Bulpin v. Clark, 1 7 Ves. 365. 



I^JSCT. «. B.] Coverture. HSi 

ease may be read in evidence against her.(t) 
So, a grant of an annuity by a married woman 
out of her separate estate was established, 
(notwithstanding notice by the trustees that 
they would only pay to the wife herself;) 
the transaction, though for her husband's be* 
nefit, being her deliberate act when ^ware of 
what she was doing.(A;) 

On review of all the authorities, it seems 
that a feme covert having power of dispositions 

(i) 2 Ves. 190. Norton v. Turvil, 2 P. Wms. 144. 
Hulme V. Tenant. 1 Br. Ch. Rep. 10. Stanford v. Ma^ 
shall, 2 Atk. 68. The bond, though a nullity, is evidence 
ef her intention. Per Ld. Eldon, in Parkes v. White, 1 1 
Ves.209. 

{k) 14 Yes. 542. Essex v. Atkins, 9 Ves. 520. But 
where husband and wife had raised monoy upon very 
extravagant terms, by way of annuity charged on the 
wife's separate estate, the court would not enforce the 
security, but dismissed the bill. 5 Yes. 694. Moers v« 
Huish. And it must be observed, that the cases of Duke 
of Bolton V. Williams, (2 Yes. Jun. 138.) and Jones v. 
Harris, (9 Yes. 486.) seem ip effect to overrule the casf 
bf Hulme v. Tenant, and consequently- to shake those o 
Heatly v. Thomas, ^nd Bulpin v. Clark; so that the exten 
of the liability of feme covert's' separate property to h& 
general engagements (that is, to her bond, or any other 
instrument not specifying the property to be affected, or 
the mode in ^which it is to be affected,) cannot be consi- 
dered as well settled. Lord Eldon said Hulme v. Tenant 
was a prodigiously strong case, (Nantes v. Corrock, 9 Yes* 
188,) and that the case would require full consideration if 
ever the point should distinctly oc€ttr. (Jop«8 v. Harri8i» 

9 Yes. 486.) 
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over it, may give her estate to her husband, 
as well as to any one else, however formally 
and strictly it may be limited to her separate 
use.({) But though the cases never intended to 
forbid this, where the husband behaves well, 
yet it is an act that the court looks upon with 
the utmost jealousy. 

However, where the wife's separate estate 
and provision is not an immediate enjoyment, 
but contingent on the event of her surviving 
her husband, and no absolute power of dis- 
position over it, is reserved to her by the deed 
securing such contingent provision, equity 
will not permit her to make a transfer of it to 
her husband. (m) As where property is set- 
tled on the husband for life, and if he survive 
bis wife, to him absolutely ; but if she sur- 
vive, to her absolutely. In this case the hus- 
band can have no rightful claim to the wife's 
interest created for her benefit, with his con- 
currence : an interest too, of such a nature, 
that if created by a third person, he could 
have no power over it, as not taking effect in 

(0 1 1 Ves. 209. Parkcs v. V^Thite. And the court will 
compel trustees to convey according to her disposition, 
where properly made. Per Lord Eldoh, ibid. 

(m) 10 Ves. 580. Richards v. Chambers. Seamen v. 
Duel. Where all the cases are considered. See too 8 
Ves. 164. Sparling v. Rochfort ; where the court dismis- 
sed a bill, stating that the wife was willing^ at some future 
p$riod, when the court according to its rules could ask her 
to give her consent, that th€ husband should retain & re$i' 
due unascertaifud. 
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possession duriag bis life : the wife^s eonseat^ 
on examination, can only be av^ling where 
she h9s a disposing power j and as a teme 
covert she has no power of disposition (suich 
power not being reserved by deed) over a 
contingept property like the present, whatev- 
er slie might have over separate property in 
her actual enjoyment ; neither will equity by 
conceding such a power deprive the woman 
of the only indefeasible means of securing a 
provision for her widowhood- " Such, (says 
Sir William Grant) were the terms upon 
which alone she chose to contract while in a 
condition to exercise her unbiassed judgment : 
she meant while sui juris to make a provision 
for herself, in the event of her surviving her 
husband, and to secure it from the effect of 
the influence and soKcitations to which Sihe 
might afterwards be expc^ed. She might be 
told, that ther&ris no way in which that .end 
can better be accomplished, than by the means 
which have been adopted, that absence of 
power, and legal incajDacity to act is the best 
security. If ^the court will not interfere, a 
woman about to marry lias the power to se- 
cure to herself this kind protection ; but sh6 
is deprived of it, if the court, upon her con- 
sent while coveit, annuls the contract made 
for her benefit while sui j uris. " 

If a wife cht^rge her estate with the payment 
of her husband's debts, or apply it to such 
purposes, and this do not appear to be intend- 
ed by her as a gift to hini, equity will decree 
tb^ husband's assets to he applied in exone- 
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Tation of her estate, or in re-payment of the 
money advanced.(t7) 

For the wife^s separate property cannot be 
taken in execution by her husband's creditors, 
even though it were conveyed to her by her 
husband after marriage, provided that this 
were bona fide without intent to defraud cre- 
ditors, on valuable consideration^ and before 
action coromenced.(o) 

Even a voluntaiy conveyance to a wife, 
after marriage, has been held good against 
creditors, where the husband made it in con- 
sideration of an accession to his wife's^ for^ 
tune, and the settlement before marriage was 
inadequate, (p) 

(fi) 2 Vera. 337. 1 Br. P. C. 1. Pocock v. Lee, t 
Vera. S04. 689. 1 P. Wma. 364. S Atk. 344. In Tate 
V. Austin, 1 P. Wms. 264. it is said, that all other debts 
must Jbe first paid. But in Robinson v. Gee, 1 Yes. 253. 
Lord Hardwicke ap]:>ears to have denied that the other 
ertditors can come in pro tantp on the wife's estate, where 
she has been first paid ; and if at iht time when a mortgage 
or security is made by the wife for the payment qf fbe 
kusban^^s debt, (whether before or after marriage) a set- 
tlement is also made, the husband is not considered as an^ 
9werabl6 to the wife'e estate for the money borrowed. 
Per Lord Hardwi^ck in Lewis y. Nangle, Ambl. 1 50. the 
general right of th^ wife may also be repelled by evidence 
to shew her intention that her own estate should bear the 
charge. 3 Br. Ch. Rep. 301. Clinton v. Hooper. 

(o) 10 Ves. 139. Lady Arundel v. Phipps, 6 East^ 
957. Dewy v. Bayntun. See further on this head, ante, 
chap. ii. s. 1. note at the end, and post, chap. ix. 

(P) 3 Atk. 730* But after marriage a voluntary con? 
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If trustees pay the wife's separate fortune 
to the husband, it is irrecoverable i{q) but, 
with respect tq property, not settled to her 
separate use, 

' 2. C. Where such property or interests 
forththcoming to a married woman are by 
any means in the power of a court of equi- 
ty, the court will not yield them up, un- 
les(s the husband make a proper settle-^ 
ment(r) (that is, adequate to the fortune he 
receives) or the wife in court consent to 
his receiving it;(«) (equity has even gone 

Tejrance without some such considerations as the preceed* 
ing, would be void against subsequent purchasers for a 
valuable consideration, and creditors* 3 Atk. 410. 41 3* 
White V. Sansura, 

(q) 2 Xtk. 420. 1 Fonbl. Tr. Eq. 304. Pr. Ch. 414. 
jSquire v. Dean; 4 Br. Ch. Rep. 326. And the wife can* 
not charge the husband's heir for it. 10 Yes. 511. Lenck 
V. Lench. 

(r) Nels. Ch. Rep. 377. Wentworth v* Young, 2 
Vern. 494. Oxenden v. Oxenden, Skin. 288. except 
where the husband has made an adequate siettlement, 01* 
the settlement was txpreseed to be made in consideration 
of future accessions. Blois v. Countess of Hereford, 2 
Vern* 501. Cleland v. Cleland, Prec. Chas. 63. AmbL 
692. and such settlement should be made before marriage 
ill order to be availing. Lanoy v. Duke of Athol, 2 Atk. 
444. If the settlement be made in consideration of pari 
of the wife's fortune, choses in action not comprised in 
that part, survive to the wife. Prec. Ch. 63. 

(0 Finch's Rep. 145. 1 P. W. 768. 2 P. Wms. 639. 
1 Str. 238, 1 Ves. 639. 2 Atk. 67. 448. If the wife be 
abroad, the examination and consent must be taken by 
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80 far %s to restrain him from proceeding in 
th? spiritual court for the wife^s portion aris- 
ipg out of personal est^^te, becq^use that court 
cannot oblige him to make an adequate pro- 
lusion on b«r.(0 But tbi9 equity id perioeal 
to the wife, for if she die in the husband's 
lifetime, leaving children, he i^ entitled to her 
personal propeity vHthout leaking provisiov 
fojTthem j(ii)and so are bis assignees. (^) Aod 

** 4<5<iiinu$," as ift the case of a fine : or by a magistrate of 
the place, with an attestation by notaries, and^a transla- 
tion. (2 Ves. 60. Parsons v. Dunn, 3 Br. Ch. Ca. 237. 8 
Br, Clu Ca. 663. Minil v. Hyde.) In Awerica. by ai 
conmiission issuing under ttie government there. 3 Yes. 
321 « Campbell v. Fcenqh ; in one case under particular 
circumstances, a letter from the wife in the East Indies^ 
W8^ held su^ient. Pi<:k, 39S. Palmer v. Palmei;^ The 
wife ndust be apprised of the amoupt before her consent, 
^nstr. 93i. Edward v. Townsepd. 

(0 Pr. Ch. 543. 2 Atk. 420, restrained till he makes 
^n adequate settlement, Toth. 114. Tanfield v. Daven* 
port : and if he refuse, will order the iot^^est to accumiv 
^te for the y(ife, unless be b^ starTing* 3 Atl^. ^0. Bond 
V. Simmar. 

(u) Ambl. 609. . Scriven v. Tap)ey. A fund decre^ 
to be secured for the benefit of the wife and her issue, till 
the husbuud makes a settlement, shall belong to her if sh^ 
siV-vive, tbough there be issue of the marriage. Fqnbl. Eq. 
Tr. 97. Phipps V. Earl of Anglesea. But if the surviving 
wife die without issue, the husband's repr^entativcs are 
•ntitled to it. Packer v. Wyndham, Pr. Ch. 418. Coa- 
tra, Wytham v. Cawthora, I Eq. Ca. Abr. 392. pi. 1. 

fx) 3 Atk. 717. Except where an ordei: has been ob- 
tained for a settlement op the wife and children : which i^ 
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a court of equity will not in general interrupl 
Ihe legal titlfe of the husband to the property 
Of his wife, unless called on by him to lend 
Sts assistance ; then, if he askfor equity, hfe 
must do equity, by providing for his wiFe,(3^) 
however, it seems frotn the case of VVihch v. 
f age, (Bond. 87 ) supported by An expresfetoa 
of Lord Hardwick^S, in Jewson v. j>iOufeon« 
8 Atk. 480. that if the husband sues AtI<lwfot 
a chose in action, as a bond due to his Wife, 
thfe court if the wife pray it, or the obligor, hfe 
hieing her father will grant an injunction till 
thehusbahd makes a l)roper settlement. 

Lord H'ardwick appears to have refiised td 
order the whole of the wifb's fortuhfe to b'e 
paid to the hUshatid, though the wifi was In 
coiirt and desifed it.(2;) But ih Willats v. CAy, 
the Master of the Rolls is reportf^d to have 
ordered the wife's Whole fortune to 1)6 paid to 
the hlisband though insolvent,(fl) the wife be- 

indefeasible, though the husband die before any (5roceled-* 
ing on it. 10 Ves. 84. Murray v* Lord Elibank. 

(y) 1 P. W. 378. Squib v. Wyn, 2 P. Wms. 63&. Mit 
ner V. Colrnar, 3 P. W. IK 2 Aik. 420. 5 Yek. 616. And 
this equity will be granted, whoever may be the applicant 
to the court, the wife or her trustees^ as well ad her hus- 
band or his assignees. Ex parte Coysegame, 1 Adf. 19S. 
Mealis v. Mealis, 6 Yes. 7SS. ia rmAe. Id. 737. Elibank 
V. Montolien, 10 Ves. 574, 

(z) 2 Ves. 679. Ex p6rte Highafti, Ck. Tefsap. Talb. 
43. Blackwc>od y« Ndrria^ cited. 

(a) 2 Atk. 67. As to part of her foi*ntiiffe, if thk ptteists 
in requiring it to be paid to.fa^r fansbanii^ die cdurt mut 
comply, 3 Br. Ch. Ca. 197. Dimmock v. Atkinson. 
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jog in court and eohsenting. The wife's con- 
sent cannot by the rules of the court be dis^ 
pensedwith) if the sum exceed lOO guineas ;(A) 
nor will the court part with the property, eveo 
with such eonsent, unless there be an affidavit 
both by husband and wife, that the propertj 
is not 8ettled.(c) 

But with the consent of the wife, money 
left in trust for the wife and her heirs, to be 
laid out in land, was ordered to be paid to the 
husband without being invested in land.(d) 
80, stock standing in the name of trustees un- 
der a settlement, the dividends to be paid to 
the wife, or to such uses as she should from 
time to time, durins; coverture, appoint, wat 
ordered upon her consent to be paid to th( 
husband, though there was no appointment (^] 

And a legacy given the wife for her sole 
use, with a power of appointment by will, was 
ordered with her consent, to be paid to her 
husband ;(/) so, money settled in like man- 
ncr,(^) 

The husband as we have seen, has gener- 
ally the absolute disposition of all his wife't 
personal property. But he cannot assign a 

(6) 3 Br. Ch. 337. 1 P. Wms. 768. 2 Atk. 07. 448. 
453. Sye0.jun. 513. 

(c) 3 Br. CL Ca. 663. 3 Yes. jun. 38—1. 513. Bia- 
ford V. Bowden. 

(iQ 3 Atk. 7U Pearson v. Brereton. 

(0 3 Br. Ch. Rep. Clarke v. Pester, citedi 

(/) Ibid. Newman v. Cartony. 

(g) Id. Ellis T. Atkinson. 
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possibility, or contingent interest in a term, to 
which she may be entitled ; that is, where 
the possibility is of such a nature that it can- 
not happen in the lifetime of the husband i{h) 
nor will his disposition of her choses in action 
be availing against her, unless for a valuable 
consideration, (i) And where the property is 
the subject of equitable jurisdiction, and the 
husband's assignees(A:) are obliged to go into 
equity for the recovery of it, they are subject 
to the same equity as the husband, and must 
previously make provision for the virife :{l) nor 
is this doctrine confined to general assignees, 
but seems equally to hold as against a particu- 
lar assignee for a valuable consideration. (^) 

(ft) Co. Lit. 46. b. 

(i) 2 A tk. 207. Bate v. Dandy, 417. Jewson v. Moulr 
son, 1 Br- Ch. Rep. 44. Dick. 340. Beckett v. Beckett. 

(fc) Whether bankrupt assignees, 1 P. Wms. 362. Jar 
Gobson V. Williams, or assignees for payment of debts ; (4 
Br. Ch. Rep. 1 39. Prior v. Hill,) and sec Like v. Ber- 
esford, 3 Ves. jun. 506. which involved circumstances so 
favourable for the assignee, that he must have prevailed 
if any case could affect the wife's equity. 

(/) 1 P. Wms. 251. Miles V. Williams, 382. 2 Atk. 
417. Jewson v. Moulson, 2 P. W. 639. 5 Ves. 515. 2 
Atk. 67. 440. A chose in action (as a mortgage) belong- 
ing to the feme when sole, passes by the assignment on 
her husband's bankruptcy, unless reserved by articles be- 
fore marriiage, 1 P. W. 458* 

(m) Macauley v. Philips, 4 Ves. 1 7. Id. 528. Franco 
V. Franco, 3 Ves. 506.' Unless perhaps a trust term is to 
be considered an exception, because it may be takeo at 
kw under a Fi. Fa. 4 Ves. 19. 528. 2 Vern. 270. 

38 
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The equity, as we have seen, is personal t^ 
the wife, and does not extend to children :(n) 
and it is doubtful whether equity will inter-* 
fere where the assignees can get possessioi) 
without the aid of Chancery, (o) The following, 
.cases will perhaps best explain the nature and/ 
occasion of such inteiference. 

Where a feme covert was a waixl of the 
court, her property was ordered to be settled 
on her in opposition to the husband^s assign- 
ment for a valuable consideration ;(/?) S0| 
where money was declared due to a wife, the 
court would not order it to be paid to her 
trustees on motion, till the Master had made 
his report on the settlement.(9) A large le- 
gacy was left to the defendants wife, for which 
He sued in the spiritual court ; testator^s ex- 
ecutors filed a bill for an injunction against 

(n) Ambl. 509. Scriven v. Tapley. And the wife in 
general is entitled only to a part and not to the whole of 
Ihe property belonging to her. 3 Yes. jun. 607. Burdon 
V* Dean* If she obtains an order for a settlement on her- 
self and her children, and dies before any further procee- 
ding on it, the children have an interest in that order, of 
which they cannot be deprived. Murray v. Lord Eli- 
bank, 10 Vts. 84. 

(o) 2 P. W. 639. b\b. 440. It seems a general rule^ 
that where a woman by marriage agreement is to have the 
separate use of any estate during coverture, if any of it 
is invested in a purchase, the court will follow it, as the 
produce of what she ought to have. 2 Eq. Abr. 148. pL 
.3. Eastby v^ Eastby. 

<p) 3 Ves. S06i Like v. Beresford. 

{q) I Aostr. 274. Hardwick v, Wyn^. 
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tJi« husband ; per curiam, the money shall be 
secured to the wife, whoever may be the plain- 
tiff to ask it in equity. (r) And upon a bill by 
husband and wife for money in her right, the 
court will decree it to them jointly, that the 
wife may have a chance of survivorship. (5) 

Where lands were devised to a wife's sepa- 
rate use, but no trustees Were appoitited, the 
husband was held a trustee for his wife; and 
though he became bankrupt, the lands were 
not allowed to pass to his creditors.(^) And 
even where a . settlement was made ,by i. 
husband in consideration of the-fertune he 
WQuld receive with his wife in marriage, (nd^ 
intention being expressed that he should be 
benefited by any future accession) it was held 
that a subsequent interest arising to her as 
next of kin, should not go to the assignees 
tinder her husbands bankruptcy. (w) The same 
equity extends to a legacy bequeathed to the 
wife under the same circumstances, and not 
reduced into possession by the husband in hid 

(r) 1 Str. 503. Gard<iiier v. Walker^ 

{$) 2 Ves. 669, Pawlet v. Delaval. 

(J) 2 P. W. 316. Bennet v. Davis. Tlie samcs, as to 
chattels, TVin. 96. Kirk v. Paulln, 

(ti) 10 Ves. 674. Carr t. Taylor. So where trustees 
possessed the husband of his wife^s fortune, in considera- 
tion of his making a settlemenf, equity supported the setr 
tlement, though made after marriage and impeached by 
creditors. Pr. Ch. 22. Moore v. Ricault, 1 Ves. 196; 
^Dundas v. Dutens, ^ Atk. 619. Middlecombe v. Marlow* 



sot Lam of [Chap. ¥• 

lifetime ;(j:) for, as we have seen^ a settkmeiK 
Iq consideration of the wife's fortune, does 
not entitle the husband to future accessions, 
unless they be expressly mentioned in the 
settlement, or reduced into possession by hii»^ 
in his life-time, (t^) i 

As equity will compel a performance of 
nmrriage articles ;(2;) so it will prevent A« 
husband from defeating his own agreement byi 
disposing of a future executory interest in ai 
term, or other chattels provided for the wife 
with his consent, (a) 

The court will interfere too, in securing 
a provision to the wife where no settlement 
has been made, or an agreement for one 
has not been fulfilled, or the husband has 
disposed of his wife^s portion without hav- 
ing secured her an adequate remuneration. 

Thus, where the husband had received 
great part of a legacy which was the wife's 
only portion, and refused to make a settle- 
ment, the court stopped the residue and 
the interest also, that it might accumulate for 
the wife's benefit. (6) And where J. S. having 

(ff) 9 Yes. 87. Milford v. Mitford \ and in one case 
the wife^s equity was .ej^tended to the rents of her real es- 
tate vested in trustees* 2 Yes. jun. 6074 Budon v. Dean. 

(y) Ante, chap* ii* sec 3, 

(z) 2 Yern. 493. ^ 

(o) 1 Ch. Cdi. 225. Doyley v. Perful, 1 Yern. 7. 1 8. 
1 Eq. Ca. Abr. 58. 

(6) 3 Atk. 20* Bond v. Simpson* A., on marriage, 
having agreed to settle his wife's stock on her for her use^ 
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made an assignment of iOOL per annuffl, part 
of the dividend of stock to the amount of iB60L 
per annum, invested in trust for his wife, went 
abroad without having made any provision for 
ber ; and A. B. his surety filed a bill to en- 
force the husband's assignment, an indemxuty 
to him against past and future payments ; and 
tbe same was established, upon a bill filed on 
behalf of the wife^ the court directing the re- 
maining i60L per annum to be paid to \iGt\c) 

The wife of a bankrupt filed a bill for her 
distributive sh^re of the residue of an intes- 
tate's personal estate ; as the husband had 
not by his settlement expressly included for 
himself future accessions to his wife's fortune, 
as well as the portion belonging to her at the 
time, his i^signees were directed to make a 
proposal for an adequate settlement in respect 
of the property accruing from the intestate ; 
but were allowed to take into consideration 
the settlement already made upon her: (the 
administrators of the intestate were not allow- 
ed to set off a bond due from the bankrupt to 
the intestate.)(£2) 

Where the trustees in a marriage settlement 
lent part of the trust monies to the husband, 
upon his bond, when in full credit, and he 

fraudulently prevailed on her to transfer the stock to him 
without a settlement. Decreed he should transfer the stock 
to the use of his wife, and pay all costs. 1 Yes. jun« 21; 
Lampert v. Lampert. 

(c) il Ves. 12. Wright V. Morley. 

(d^ 10 Ves. 524. 
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pDrcbaded an estdte to himself in fee, — be- 
came bankrupt, and the testate was conveyed 
to his assignees, — ^the estate so purchased was 
ordetcd to be conveyed to new trustees, upon 
the trusts of the settlement, and the residue 
of the bond debt to be proved under the com- 
mission against the husband \{e) and thou^ 
A bond by a husband to pay a sum in the event 
of his bankruptcy, or insolvency, cannot stand 
against creditors, the property of the wife 
may be limited to the husband till he becomes^ 
bankrupt or insolvent, and oh that event, for 
his wife and children : and where in articles 
ibr such a settlement, the husband covenanted 
to give a bond for ff,000l. upon the same trusti 
and had t^ceived all bis wife's fortune vrith- 
out making any settlement, proof was admit- 
ted under his commission, not only for the 
amount of her property agreed to be settled; 
but the 0,OOOl., or so nluch as the value of 
the wife's property would extend to beyond 
the sura agreed to be settled. (/) 

Where a husband covenanted in his mar- 
riage settlement to convey sufiicient in value 
to answer an annuity which his wife had at 
the time of her marriage, but died without 
having so done, the court decreed the defi* 
ciency tp be made good out of his estate,(g) 

(e) 2 Dick. 593. Wilson v. Foreman* Sed quaere, arid 
$ee Lench v. Lench, 10 Ves 611. 

(/) 8 Ves. 353. Ex parte Cooke. Vide 2 Str. 947, 
liOckyer v. Savage. 

<g) Matthews v. Matthews, Dick. 470. Where a huc^ 
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So, where the wife dies leaving issue, .while 
he is under an order to make a settlement, 
the court will bind him to the order (A) And 
the wife's elopement with an adulterer was 
h^ no bar to a speeitic performance of the 
nMrriage articles, (e) 

Where husband and wife mortgage the 
wife^s estate, and the husband receives ttie 
moneys his estate shall be liable to redeem ;(A:) 
but the daim, though preferred to charity 
legacies, is postponed to simple' contract 
debts ;(^) and the estate ^hall be liable, though 
the husband except his wife's debt from those 
to be paid {m) A wife having joined her 
husband in mortgaging her estate to buy him 
a place, and the husband having afterwai d^ 
paid the money, taken up the mortgage term, 
mA devised it to the younger children, it 
was decreed the heir of the wife should 
have the term discharged of the husband's 
claims.(n) And in a mortgage by baron and 

banc] on marriage imposed on his wife by giving her a 
bond^^oid at law, equity established the agreement ac- 
cording to the intent of the parties. 2 Atk« 96* Watkins 
T. Watkins. 

(A) Dick. 604. Rowe v. Jackson. 

(I) 3 P. W. 268. Sidney v. Sidney. ^ But see Dick. 
321. 806. Lee V. Lee, where the court would not assist 
a wife who had eloped, in recovering her separate pro- 
perty. 

(&) 2 Vern. 604. Pocock v. Lee. 

(Z) 2 Vern. 689. Tate v. Austen. 

(m) 3 Br. Cha. Ca. 645. 

ifi) 1 Br. p. G. 1 Huntingdon v. Huhtinj^m^ 
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feme of the feme's New River shares, with- 
out a fiae, the lease was held determined by 
the death of the hushand, and the mortgage 
at an end.(o) 

s. D. When two species of provision are 
appointed for the wife, and it clearly appears 
from express declaration or necessary infe- 
rence, that it never was intended she should 
enjoy both at once, the wife is put to her 
election.(j9) The nature of this election, 
when it lies between jointure or dower, and 
some other provision, is explained in the 
chapters on those sul^'ects : we may here con- 
sider how it stands in other cases. As where 
A. covenanted on marriage, that if his wife 
survived, she should have half her fortune 
secured : A. died, and left her more than she 
could claim. Per curiam, the legacy shall 
be considered in satisfaction of the covenant ; 
but the wife shall elect which portion she 
pleases.(9) So, where A. tenant in tail, (re- 
mainder to B., the wife of C, in tail,) conceiv- 
ing he had obtained a fee, under a void exe- 
cution of power, granted leases, and \then 
devised the estate to B. for life, remainder 
over, and gave B. and C. other benefits under 
his will, leaving D. residuary legatee ; upon 
a bill by D. to establish the will, B. elected to 
take her estate tail in opposition to the will 
which the Master reported to be for her be- 

(o) 2 P. W. 127. Drjbutter v. Bartholomew. 
(/)) 2 Ves. jun. 672. French v. Davies, 3 Ves. 249. 
Strathan v. Sutton. 
(9) 2 Eq. Abr. S4. pi. 1. Corus v. Fanner. 
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nefit, and it was decreed accordingly,(r) So, 
where a wife has one claim under the will of 
her former husband, and another against it, 
she shall elect between them.(*) 

And though she shall not always be pre- 
cluded, Jby having received one portion, if she 
should afterwards discover that the other is 
more beneficial ;(/) (as where testator gave 
bis wife an annuity, charged on an estate of 
which she would be dowable; and this was held 
a case of election, but that the widow had not 
made her election by accepting the annuity 
for three years :(u) and where the husband 
of an hifant widow having entered on the set- 
tled estate, her election was held to be bound, 
only during the coverture ;) 

Yet she shall make her election within a 
proper time, and be bound by it Thus, 
a widow, who (having different interests un- 
der her settlement, and the husband's will,) 
proved the wOl, acted under it, and received 
the rents for six years, was held to have made 
her election. (a:) However, no line can be 
dra^n as to the precise act or time that con- 

(r) 2 Ves. jun. 544. Darlington v. Pulteney, 3 Ve». 
384. 

(s) 5 Yes. 515. Blount v. Bestland. 

(/) Especially where her election was made under a 
mistaken impression of the extent of the claim. IS Yes. 
1S6. Kidney V. Coupmaker. 

(u) 3 Br. Ch. Ca. 255. Wake v. Wake. 

(x) 3 Br. Cfa. Ca. 88. Butricke y. Br^adhurst. 

39 
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stikut^ aaelecticm binding : it most depend 
on the ciFCUmstanced of the case'; and it 
seeoHP that where the court has held the wife 
bound, they have ever ascertained that her 
election was of the most beneficial alterna- 
tive; and have even decreed agalmt her 
election, where it appeared prejudicial to her 
children, (jy) 

When it is not clearly inconsistent with the 
budl)and^s: intentions, the wife shall have both 
provisions : as where A. on marriage cove- 
nanted to secure i,OOOL per annum to his 
vnfe^ in lieu of dower, and by his will devised 
to her con^derable real and personal estate^ 
she was held entitle J, both to her annuity and 
the devise.(z) 

». B. Awoman by ill conduct forfeits, in 
most instances, the interposition of Chanceij 
in her favour. Thus, if she dope vdthout 
cause, and refuses to return, equity will not 
assist her in recovering her separate proper- 
ty.(a) And where husband and vnfe living 
Wfwi under a divorce a mensa et toro obt^n* 
ed against the wife for adultery ; the wife pe- 
titioned that her money might go to her sep- 
arate use, and the husband petitioned it might 
be paid to him, the Lord Chancellor would 
make no order. (6) Nor would equity allow 

{ji) 3 Vern. 605. Hancock v« Hsmcock. 

(2) 7 Br. P. C. 12. Broughtcm r. Errhigton, 3 Br. P. 
C. 514. Lucy V. Moore, SBr. Cfc. Ca. 24 U Forsyth 
V. Grant. 

(a) Dick. 321. 806. Lee v. Lee* 

(b) Carr r. Eastbrook. A wife divorced a mensa et 
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a mfe maintenance, after Ml proof of elope- 
ment and adultery ; and theobtaming'a ^^ sup- 
j^cavit,^' does not justify an elopement(c) 

However, where the wife sues for a specii^ 
fie performance of her marriage artides, 
her elopement with an adulterer seems 
no bar,(d) And where a wife's fortune 
was settled in trust, but no provision was 
made for payment of the interest during eo- 
Terture ; — she quitted her husband and lir- 
ed in adultery ; — on a bill ibr payment of the 
dividends^ ikid court decreed tiie husbaitd 
to provide for the wife, but ordered the fii« 
ture dividends to be paid into court, and the 
costs out of the accumulated dividends. (6*) It 
appears too, that tlie adulteiy of Ibe w^ is 
no plea to a bond ^ven by die husband to 
triiffitees for the wife's separate maintenance ; 
and this, thou^ the mSt were guilty, and 
tiie husband ignorant of the adultery, at the 
time he entered into 1^ bond.(/) 

S. F. There are some early eases in whieh 
the court seems to bate enforced the hus-* 
band'« agreement to dispose of his wife^pro- 
perty, or his covenant that she should' levy a 

toro, forfeits her right to widow's chamber, under the 
custom of London : and she cannot claim administration 
in the spiritual court till the divorce is repealed. Bunb. 
liB. Pettifer V. James. Pr. inCh. HI. Shute v. Shute. 

(c) 3 Atk. 550. Head v. Head. 

{d) 3 P. W. 26S. 275. Sidney v. Sidney. 

(e) Ball r. Montgomery, 4 Br. Ch. C^. 339. 2 Yes. 
^un. 191. 

(/) ]l N. R. 121. Field v. Serres 13 Ves. 439. 
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fine. However the interference of the court 
in such cases would effectually deprive mar- 
ried women of any power to reserve a sepa- 
rate property to themselves. <knd in Emery 
V. Wase,( jf) the Master of the Rolls said, he 
bad no conception that as against them any 
such agreement could be enforced ; binding 
their interests by agreement, though they 
could not be bound by conveyance. How 
far the husband is liable in damages for not 
making good the agreement, or how far in 
equity he will be compelled to prevail on h» 
wife, is another consideration. 

There have been instances of committing 
the husband to the Fleet till the wife should 
do the act ; and there was one instance where 
the husband staid a great while in prison ; 
and then, making it appear that he could not 
prevail on her, was dischaged.(A) 

Where a husband and wife jointly agreed 
to convey, t£e husband was decreed to con- 
vey, and to procure his wife to join, or to 
refund the money received: but the court 
would not make personal decree on tlie 
wife.(t) 

Under. particular circumstances too, a hus- 
band was decreed to procure his wife to JQia 
in a surrender of copyhold estate. (^) 

(g) 5 Yes. jun. 848« 

(fc) 5 Vcs. jun. 848. See 3 P. W. 189. 5 Vin. Hh 
pi. S5. 
(i) 2 Vcs. 57. Sedgwick v. Hargrave. 
(4) 7 Yes. 474* Stephenson v. Morris* 
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pr 

4. As to alimony, it has been decreed hf 
equity in many cases, where it does not appear 
whether the decrees proceeded upon a pre- 
vious divorce in the spiritual court, or upon 
an agreement between ttie parties ;(/) but 
in Williams v. Callow,(m) the court appears 
to have decreed the wife a separate mainte- 
nance out of a trust fund, on account of the 
cruelty and ill behaviour of llie husband,though 
there was no evidence of a divorce, or agree- 
ment that the fund in dispute should be so ap- 
plied. And in Watkyns'v. Watkyns,(n) the 
husband having quitted the kingdom. Lord 
Hardwick decreed the wife the interest of a 
trust fund till he should return and maintain 
her as he ought. 

Yet in Head v. Head,(o) Lord Hardwick 

(0 1 Ch. Rep. 24. Lasbrook v. Tyler, 87. Ashton 
V. Ashson, 99. Ressell v. Bod will, 118. Whorewood v. 
Whorewood, 1 Ch. Cas. 250. were all, except Lasbrook 
V. Tyler, during the troubles, and the decrees of the Com- 
missioners confirmed by the ad for that purpose. 1 Ch. 
Rep. 118, in 2 Vem. 76. Nictolls v. Danvers. Proceed- 
ings had been laid in the ecclesiastical court, propter sae- 
vitiam: in Angier v. Angier,'®ilb. Eq. Rep. 172, there 
was an agreement ; m Oxendon v. Oxendon, a divorce. 

(m) 2 Vern. 493. 671. 752, 

(n) 2 Atk. 96. 11 Ves. 20. 2 Ves. 191. 4Ves.798. 
Where the husband was in a state of imbecillity, a fund in 
court belonging to him was ordered to .be paid to the wife 
for the maintenance of the family. 4 Br. Ch. Ca. 100. 
Bird V. Lefevre. 

(o) 3 Atk. 547. A covenant by a husband to pay trus- 
tee an annual sum by way of separate maintenance for 
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observes, tliat he could find no decree to con^- 
pel a husband to pay a separate maintenance 
to his wife^unless upon an agreement between 
them, aad even then unwillingly. And this 
opmien of Lord Uardwick appears most re- 
eendleable to principle ; for the case of a di- 
voree propter sssvitiani, may be considered as 
an inched agreemeiit ; and if there be an ex- 
press or impUed iigreeraent, there seeqis no 
doubt but that courts of equity may, concur- 
rently with the if^piritHal cmirt in procee^ng 
upon it, decree a separate maintenance. (;i) 
The spiritual court, however, would beV the 
more proper jurisdiction, if acted in rem.(ig) 
And Lord Loughborough is reported to- have 
said, that he took it to be settled law, that no 
court, not even the ecclesiastical, has any 
original'r) jurisdiction to give a wife separate 
maintenance; it is always as incidental to 
other matter, that she becomes entitled to a 
separate provision. If she applies to the 
Chancery upon a supplicavit, for security of 
the peace against her hustxHid, and itifSi jae- 

hii wife in case of their futyre separation with, the consent 
of trustees, is valid in law. 2 East, 283. Lord Rodney 
V. Chambers. 

(p) Wood's Inst. 62. 2 Vern. 386. Sealing v. Craw- 
ley, 3 Br. Oh. Rep. 6. Guth v. Guth. Equity considers 
the agreement waived, if afterwards the parties cohabit. 3 
Br. Ch. Rep. 619. ' Fletcher v. Fletcher. 

(9)Lit. Rep. 98. 2Atk. 511. 3 Ves. 352. Legard 
V. Johnson. 

(r) 2Ve8. jun. 195, BaD v.. Montgomery* 
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cesBary that she should .live apart,(«) aa inci- 
den^tal to that, the Chancellor will allow her 
a separate maintenance^ So, the ecclesiasti- 
cal court, if it is necessary for a divorce a 
mensa et toro propter ssc vitiam; (t) 

But though the court cannot decree alimo- 
ny or a separation, yet it can enforce articles 
of separation voluntarily entered into : howev- 
er^ if the jmrties choose to come together 
again, the ailicles are no longer bindir^.(2/) 

And where a wife filed a bill for perform- 
atice of an agreement, and for alimony, she 
being compelled, by her husband^s cruelty, to 
leave him, the court decreed her 5O0l. to car- 
ry on the sttit{a:) So where a husband, by 
force compelled his wife to execute a deed of 
separation,allowing a maintenance inferior to 
her rank and fortune, equity will decree a pro- 
per maintenance.(^) 

By deed executed before marriage, it was 
agreed tliat if any separation should take 
place by the desire, or at the instance of the 
wife, then the husband should receive the 

(s) But the obtaining a supplicavit does not justify the 
wife's elopement. 3 Atk. 550. 547. 

(0 2 Yes. jun. 195. And when the husband has once 
tnteredinto a bond to trustees, for the wife's separate 
maintenance, her adultery before or after the bond was 
giyen, though given in ignorance of it, would be no plea to 
an action on the bond. 1 N. R. 121. 13 Ves. 4$9, 

(u) Gilb. £q. Rep. 142. Angier v. Apgier, Pr. in .^h. 

496. 
(a?) Dick. 498. Yeo v. Yeo. 

(y) 6 Br. P. C. Lambert v. Lambert. 



904 Law of [Chap. V. 

moiety of an annuity which the wife wai 
possessed of, and she should receive the other 
moiety without the control of her husband ; 
but if such separation should take place at the 
instance, or by the mean<^ of the husband, 
then the wife should receive the whole annu- 
ity. Equity will support this agreement ; and 
if the separation appears to be caused by the 
means of the husband, the wife shall have 
the whole annuity during such separation.(2;) 

But though a man is bound to maintain his 
wife and children, yet his funds are liable to 
creditors; and the decrees of the spiritual 
court for alimony, cannot affect the husband's 
estate as against creditors, but the pei'son of 
the hiisband only. (a) However, whatever the 
wife saves from her alimony will be safe from 
her husband's creditors. (6) 

4. If the husband beat or threaten to beat 
his wife outrageously, or otherwise use her ill, 
she may bind him to the peace, by application 
to the court of King's Bench, personally in 
term time,(c) or to a justice of peace,(c) or by 
suing a writ of supplicavit((/) out of Chancery j 

{z) 2Ridgw. P. C. 2G8. Hoare v. Hoare. 
(a) 2 Atk. 51 1. Fitzer v, Fitzer. 
(5) 1 Freem. 304. Lady Tyrrell's case. Sir Arthur 
George's case cited. 

(c) Fost. 359. 1 H. P. C. 253. Ca. Temp. Hard. 74. 
2 Str. 1202. 1 Burr. 621. 703. 11 Mod. 109. 

(d) Dalt. c. 68. Lamb. 78. On a motbn for a writ of 
^' ne exeat regno," unless the husband would give security 
1o abide by the event of a s«it against him for cruelty andl 
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or she maj apply to the spiritu^ court for a 
divorce propter ssevitiam. 

The husband too jnay demand surety of 
the peace against his mfe.(e) 

1 he writ of supplicavit is a most effectual 
means of redress : the grievance complained 
of being drawn up in the form of articles, they 
are exhibited and sworn to in the court of 
Chancery by the complainant in person. The 
writ is then granted to her without putting 
her under the necessity of confronting her 
husband, which she must do before a justice 
of peace. The sheriff is required by the 
writ to take the husband and confine him till 
he enters into security for his good behaviour, 
in a large sum, for himself and two sureties. 

The sum is proposed in court, by coun- 
sel, and assented to by the Chancellor be- 
fore it is endorsed on the writ ; and the 
sheriff himself is^ ordered to take the se- 
curity, and not the under sheriff. 

In cases of unreasonable or improper 
confinement, the courts will relieve the 
wife on habeas corpus (f) And if upon the 
return of a habeas corpus sued out by the 

husband to bring up the wife, it appear 

* 

adultery ; the Chancellor said he would grant the writ if 
a precedent c^uld be found. 1 Ves. jun. 94. Colger r. 
Colger. 

(<)2Str. 1207. 

(/) I Burr. 634. Lord Ferrer's case. 

40 
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ihftt he hath used her ill, and she exhibit 
articles of the peace against him, the court 
will not order her to be delivered to him.(^) 
The husband cannot seize and force to 
live with him a wife separated by articles 
entered into in consideration of money re- 
ceived by the husband.(A) 

(g) 4 Burr. 1991. Anne Gregory's case» 
' {h) \%im. B42. 1 Str. 478, 
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Of the Wife^s right to Dower. 



1« Of what she shall he endowed. 1%. hi re^ 

sped of what Seisin^ and (8) E^ate in her 

. Husband^ and (4) (f what Duration of it. 

5. Where she has Election — dos de dote. 

6. Of barring Dower. 7* Of assigning 
Dower. 8. Of suing for an Assignment. 
fl. Some Incidents cf Tenancy in Dower. 

Jl he wife(fl) is, after the death(6) of the 
husband, entitled(l) for term of her Ttfe to 

(a) So that she be nine years old at his death, (Co. Lit. 
33. a. even though the husband b^ younger) and the mar^ 
riage have actually been solenmiz^d. Perk. 306. A second 
wife married durbg the life of the first, shall nojt be endow- 
ed; nor she who takes a second huB})and, living the first 
Perk. 304, 5. Moor, 226. 

(b) That is, hi;s natural death ; for dower does not attach 
on his civil death as by entering into religion, (Co. Lit. 33. 
b.) because the husband cannot be professed without the 
consent of the wife. 

AMERICAN CASES*. 

(1) The widow of an alien, who cannot hold against tb^ 
government, is not entitled to dower in his lands. Sew^U 
ir* Lee, 9 Mass. Rep. 393. 

Vide 1 Johnson^s cases 27« 2 Johnso^^s cases 29. ^ 
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the third part of such lands and tenements 
as her husband was during the coverture 
seised of in fee, fee tail general, or as heir 
of the special tail ; to have and hold the 
same in severalty bj pietes and bounds,(c) 
for her dower. 

(c) Lit. 8. 36. The exceptions seem reducible to the foir 
lowing: 1. Wife, alien ; until naturalized, or married by li- 
cense of the king* (Co. Lit* 33. a. 1 Roll. Abr. G75. Co. 
Lit. 3t. a.) 2. Jewess, wife of Christian by birth or con- 
version. Ibid. 3. Wife that has eloped with an adulterer; 
unless her husband be reconciled. Id. 32. a. 4. Wife 
divorced oausa prae|contractus,consanguinitatis, frigiditatis. 
Ibid. 5. Wife of husband who has been attainted of high 
or petit treason. Id. 37. a. But not in praemunire, mispris- 
on of treason, or attainder of felony only. (1 Ed. 6. c, 
12. Co. Lit. 31. a.) 6. Wife attainted of felony, if she re- 
main unpardoned at the death pf her husband. Co. Lit. 
S3, a. in notis. 

Coke gays that a divorce for adultery, where there is 
DO elopement, is no bar of dower. Rolle states, that such 
a divorce is a bar ; but his case is cited under the head of 
Ehpemmt, (1 Roll. Abr. 689.) which does not seem to 
have been observed by Mr. Hargrave. (Co. Lit. 32. a. 
note 9.) 

The husband's license for his wife to live in adultery, or 
his bargain and sale of her. (12 Mod. 232.) is void,' and 
has not the efiect of a reconciliation, (ibid, note 10.) 2 
Inst. 435. 

But it is said, that in dower assigned ad ostium ecclesiae 
a proviso. ** Notwithstanding any divorce, &c.'^ is good. 
(Co. Lit. 32; a.) Adultery is no bar of dower at common 
hw, and the statute ©f Westmr. 2. c. 34. only makes it so 

If here the wife quits her husband. 2 1 nst. 435. 

' ' ■ « ' .... 
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Women are dowable oftythes^ where, since, 
8a H. 8. €• 7,, they have become a lay fee ; 
(rf) and the surest way is to endow them of 
the third sheaf, or the third part of the tithes 
{generally, because it is uncertain what land 
will be sowed. 

Of mines^ wrought during the coverture, 
whether by the husband, or lessees for years ; 
whether paying pecuniary rents, or rents in 
kind ; and whether the mines are under the 
husband's own land, or have been absolutely 
granted to him, to take the whole stratum in 
the land of ^others ; and dower may be assign- 
ed of mines, either collectively with other 
land, or separately of themselves.(^) 

Of common^{i) which is certiun ; but not of 
common without number, because it cannot 
be divided without surcharging the com- 
mon. (/) ' . 

Of a manor ^ the profits of courts, fines, and 
heriots; but the endowment must be of the 

(d) Co. Lit. 32. a. 

(«) 1 Taunt. 402. Stoughton v. Leigh, id. 142, It shall 
be assigned by metes and bounds if practicable ; otherwise 
by a proportion of the profits, or separate alternate enjoy- 
ment of the whole for short proportionate periods. If land 
assigned in dower contain an open mine, tenant in dower 
may work it for her own benefit. Ibid. 

(/) Co. Lit. 32. a. 

■I 1 1 11 I , . I. . . I. ■ — '» ■ ■■». 

AMERICAN CASES. 

(1) Since the principle ©f survivorship among joint ten- 
ants has been abolished by statute, the wife ®f a joint ten* 
ant is entitled to her dower. Holbrook v. Finney, 4 Ma$s. 
Rep. 566. 
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third part of the manor^ aiid not of certaio 
messuages, acres, and rent».{g) 

Of an qdvowson^ (be it appendant or in ^qss, 
for it may be divided, vi^) to have the third 
presentation. (A) 

Of a mill ; to have the third toll dish, or 
<^ integrum molendinum per quemlibet tertium 
inensem."(i) 

Of a badiwick ;{k) tq have the third part of 
the profits. 

Of a fair or market ;(/) the third part of 
the stallage. 

Of ojices ; as of the office of the roarshalr 
sea, or of parker ;( w) to have the third part 
of the profits, and be contributory to a third 
partof tl^e chargc.(») 

Of a p%scary{o) or dove-house ;(p) the third 
part of the profits; as tertium pscenS) vel 
tertium retis jactum. 

Of shares in the navigation of tjje river 
Avon J under i pth Anne,(q) 

Of rents in fee ; rent service, rent charge, 
and rent seck.(r) 

(g) Godb. 1 35. Bragg^s case. Co. Lit. 33* au 

(h) Co. Lit. 32. a. 

(i)Ibid. 

{k Perk. 342. 

(/) Co. Lit. S2. a. 

(m) Co. Lit. 32. a. 

(n) Style, Pr. Reg. 122. 

(o) Co.. Lit. 32. a. 

(p) Ibid. 

iq) 2 Ves. jun. 652. Buckeridge v. Jngr^iw. 

(r) Co. Lit. 32. a. Tte widow of tenant intail rf € 
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But not of annuity ;(s) and therefore, if 
the hdr on whom a rent charge descends, 
brings a writ of annuity, and recovers judg- 
ment before the wife brings her writ of dow- 
er, then is it become an annuity in perpetu* 
um,(*) and the wife shall be iiarred. 

But the heir's merely having an election 
to bring annuity or to distrain, does not bar 
the wife.(w) 

Of copyhold lands ; a woman shall not be 
etidOwed unless there be a special custom 
for it ;(x) nor 

Of a castle for the defence (f the realm; 
tfaod^ she may of a ci^tle for habitation,(t/) 
and of the qapital messuage, being ^^ caput 
baronise or coraitatus,"(2;) in which too, she 
may rfeside her quarantine, or forty days af- 
t6r the death of her husband ; the day he 
died being counted one ; during which time 
she is to be provided with all necessaries at 
the expense of the heir, (a) 

rent is not entitled to her dower, against the donor^ though 
the tiridow of tenant in tail of Zand is entitled to dower 
Ugainstihe doner, notwithstanding the faihire of issue* 

(f) Perk* 341. Co. Lit. 32. a. 

0) Co. Lit. 144. 

(tx) Moor, 83r 

(x) 4 RefK 22. 5 Rep. 116. Hob. 216; 

(y) Co. Lit. 31. b. 

(z) 3 Lev. 401. Lad J Gerrard v. Lord Gerrarct 
Salk. i4. pi. 1. 353. pi. 3. 5 Mod. 64^ Comb. 35^ Ld. 
Raym. 72. 

(a) Co. Lit. 32. b. 34. b. 2 Inst. 16. . Where the hus- 
band dies intestate, the wife is entitled, undftlr 2i add 23 
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%. The husband must be seised either in 
fact or in law, to entitle his wife to dower. 
But a seisin in law is sufficient ; because oth« 
erwise it would be in the husband's power to 
defeat his wife of subsistence after his death, 
by his own negligence or malice ; therefore, 
if the ancestor die seised, and a stranger 
abates,(ft) and the husband die before he en- 
ter into the land, yet his wife shall be endow- 
ed. (c) 

So, if the husband purchase rent, and die 
bcti >' c tlie day of payment, yet his wife shall 
be e 1 i ; ; . cd ; nay, though the day of payment 
be r vt: and the rent tendered to the hus- 
baniK '\ !]o refuses to receive it, and dies be- 
fore ay \{\\n% paid in the name of sei8in.(d) 

If there be neither seisin in fact nor iti law, 
in the husbjud during the coverture, but only 
a right of entry or action, there his wife shall 
not have dower ; as where a man is disseised 
or ousted by abatement or otherwise, and 
then marries and dies before entry. (c) 

Car. 2. s* 10. to a^ third of his personal property^ and if he 
leave no children, to a moiety, after all claims on his es^ 
tate are satisfied. 

(b) For after the death, and before the abatement, the 
husband was seised in law during the coverture. 

(c) Perk. 371. So, where the husband claims by re- 
mainder after a lease for life, and the same circumstances 
occur, id. 372. > But if father die seised, stranger abates, 
and marries afUr abatement, but dies before entry, his 
wife shall not be endowed, id. 36 r. 

(d) Perk. 373, 

(e) Id. 366. 
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So where a man marries after an exchange 
made, and before he has completed it on his 
part, by entry,(/) dies; or where a man 
makes a bargain and sale to one and his heirs 
by indenture enrolled, with a proviso, that if 
such an act be done, the bargain and sale 
shali be void ; and after the bargainor mar- 
ries,— the condition is broken, — and bargain- 
or dies before entry, his wife shall not have 
dower. (§•) 

In some cases zfi instantaneous seisin, ( i )(as 
where the same act which gives the husband 
the estate, conveys it out of him again ; where 
he is the mere instrument of passing the es- 
tate) does not seem sufficient to entide the 
Wife to dower ; but when the land ahide$ in 
the husband for a single moment, that is^ 

(/; Id. 369. 

(g) 6 Rep. 34. Fitzwillif^m's case. 
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(I) Where the husband is seized but for an instant, bis 
wife shall not be herein fendowed; and this seisin for an 
instant, is where the husband by the same act, by which 
he acquires the seizin parts with it. Holbrook v. Finney. 
4 Mass Rep. bQ(i. 

Where the seisin of the husband is instantaneous, his 
widow is not entitled to dower. Slow v. Tift. 15 Johns. 
Rep. 458. 

As where land is conveyed to the husband during co- 
.verture who at the same time executes a mortgage of the 
same to the grantor, this is a case of instanteous seism. 
Ibid. Ibid. 

41 
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when he has a seisin for an instant beneficial- 
ly for his own use^ the title to dower shall 
arise in favour of the wife. Thus, in the 
case put above, where lands descend on a 
stranger who is married, and a stranger en- 
ters immediately, by abatement, after the 
death of the ancei^or, there the wife of the 
heir shall have her dower ; and yet the husband 
had but a seisin in law, and that for an instant 
only ; for the abatement divested itfrom him. 
8p in the case of the father and scm joint tenants 
who were hanged in one cart ; where the ques- 
tion depended on the priority of their death. (A) 
And where the husband tortiously gains an 
instantaneous seisin, bs against the person 
benefitted by and deriving estate from such 
tortious act, the wife is entitled to dower, for 
he is estopped to that the husband was never 
seised.(i} 

3. I'he husband must be seised of an estate 
in fee simple, fee tail general, or as heir of 
the special tail,(A:) which necessarily excludes 
descendible freehold : ^therefore if a man 
make a lease for life, reserving rent to him 
and his heirs, and after marry and die ; his 
wife shall not be endowed of this rent, because 
it is but a descendible freehold : nor of the 

(h) Cro. Eliz. 503. Broughton v. Randall. 
-o'j ^^)j!8irtWi Jon. 317.. Matthew Taylor's case cited. 
tnii (i) *Lijl>: sec 36. The wife of donee in special tail shall 
.it]b^>endaMKed if the husband die withQut issue. Id. sec. d^ 
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land, because the husband was not seised 
during the coverture.(i) 

But if tenant in tail bargains and sells his 
Jand to the husband and his. heirs, or grants 
all his estate to one and bis heirs, thougli it 
be of things which lie merely in grant, as rent, 
comtDon, advowson, ^c* yet the wife of thfe 
grantee shall be endowed, till the grant be 
avoided by the issue in tail ; for nothing ap- 
pears to the contrary, but that it may be an 
absolute fee ; and till the issue comes in to 
shew it .otherwise, it shaUl be regarded as 
;such.(>^} 

If tenant in tail be attainted of treason, and 
the king grant the land over to one and his 
heirs, the wife of the grantee shall be endow^ 
ed ; for the king had a qualified fee, so long 
as the tenant in tail bad issue.(m} 

Tenant in tail covenants to stand seised to 
the use of himself for life, and after, to the use 
of his eldest son in tail ; and then marries and 
dies ; yet his wife shall be endowed, because, 
when he limits an estate for his own life, he 

(0 1 Saund. 26t. PJow. 55«. 
(m) Plow. 557. 
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(1) An actual corporeal seisin, or right to such seisin 
iJuryig coverture, is indespensible to give dower-i-the 
seisin of a vested remainder is not suflScient. Eldridge et 
al. V. Forestal et ux. 7 Mass. Rep. 253. 

Vide Collins v. Torrey. 7 Johns. Rep. 278. Emhree 
w. Ellis. 2 Johns Rep. 119. 
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hath executed all the power he hath over the 
estate by the above mode of conveyance, and 
the remainder is merely void, so that he con- 
tinues tenant in tail as before* {n) 

Tenant in special tail, remainder to hirp in 
general tail or fee ; — his wife dies without is- 
sue ; — ^if he marry again and die, his second 
wife shall be endowed ; for his life estate of 
tenancy in tail, after possit^ility of issue ex- 
tinct, was merged by the accession of remain- 
der in tail or fee. But of an estate to a man 
and his wife, and the heirs of their bodies, a 
second wife shall not be endowed, because 
the issue by her cannot inherit per forman 
doni.(o) 

8. A. The husband must-have the freehold 
and inheritance in him, simul et semel, oth- 
erwise the wife shall not be endowed ; i ) there- 
fore, if lands are given to the husband for life, 
remainder to B. in tail, remainder to the hus- 
band in fee or tail, and he dies, living B. or 
any of his issue, the wife shall hot be endow- 
ed.(p) 

A. tenant for life — remainder to B. and his 
heirs for the life of A. — remainder to the heira 
male of the body of A. — remainder over — ^A. 
marries and dies without issue ; his wife shall 

(n) Cro. El. 279. Blythman's case. 

(oY Lit. sec. 53. ^ 

(p) 1 Roll. Abr. 677. Perk. 335. 
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(1) Vide 7 Mass. Rep. 253. 1 5; Johns. Rep. %U 2 
Johns. Rep. 119. 



\ 
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not be endowed, [q) because the husband was 
not seised of the freehold and inheritance, si- 
mul et semel ; the remainder to B. being an 
intervening vested estate of freehold, and not 
a possibility,(r) 

But where A. was tenant for life, remainder 
to trustees for 99 years, remainder to the heirs 
of the body of A. A/s wife shall be endowed 
because the intermediate estate was only for 
yearSi(5) 

Where lands were conveyed to the use of 
A. and C. his wife, for life^ remainder to B. 
the son of A. and .C, for life, remainder to the 
first and other sons of B. in tail^ A. and his 
wife died in the lifetime of B., who afterwards 
died without issue, leaving a wife ; she was 
held entitled to dower, for the estat^or life 
in B. was merged by the descent orthe in- 
heritance upon him, and the contingent re-^ 
mainder destroyed,(0 

If a lease for years be made before the les-. 
sor marries, his wife shall be endowed of the 
third part of the reversion, and of the third 
part of the rent as incident to it ; but she shall 
not be endowed of the rent per se merely,, 
because the husband had neither freehold nor 
inheritance in it ; and if no rent be reserved 
on the lease, than " cesset executio" during; 

(^) 3 Lev. 437, Duncombe v. Duncombe. 

(r) Fearne, Cont. Rem, 509. 332. 6th Ed. 

(5) Ld. Raym, 326. Bate's case. 

(/) Ca.Temp* Hardw. 13. Hooker v. Hookerk 
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the term.(«/) If a lease for life or years be 
made by the husband after marriage, his wife 
shall have her dower discharged of them, as 
slie shall from othercharges of her husband. (a;) 
8. B. A woman shall not be endowed of 
lands or tenements which her husband hold- 
cth jointly(l) with another at his death ;(y) 
but the wife of the survivor shall be endowed, 
(2;) if the property accrues to him in fee or 
fee tail : and of a tenancy in common, a wo- 
man shall be endowed ; but dower shall be 
assigned to her in common too, for she can- 
not have it otherwise than her husband had 
it (a) 

(u) An outstaoding satisfied term, though created brf«re 
marriage, will not bar dower in equity bj a ^' cesset ex- 
^tttio;^' for in equity such a term is equally bound with 
Che inheritance. 2 P. Wms. 328. Charlton v. Low. But 
if such a term be once assigned to trustees for a purchaser, 
it wHl protect the estate in his hands against any claim of 
dower. 7 Ves. jun. 567. 10 Ves. jun. 246. But equity 
will not comprl an assignment for the purpose of barring 
the wife. 7 Ves. jun. 567. Maundrell v. Maundrell. 

(x) Co. Lit. 32. a. 1 Roll. Abr. 678. 

(y) Lit. sect. 45. 

(r) Cro. Eliz. 503. Broughton v. Randal. 

{a) Co. Lit. 34. b. Lit. sec. 44. 
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(!) But in Massachusetts widows of joint tenants have 
become entitled by statute to dower — the priuciple of sur- 
vivorship being there abolished. Vide 4 Mass. Rep. 566. 

Vide also Dolf v. Basset, 15 Johns. Rep. 21. Also U 
Jtehns. Rep. 319, 
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If the husband makes a feoffment in fee of 
land, and the feoffee builds thereon and great- 
ly improves them in value,(.i) yel the wife of 
the feoffor shall only have dower according to 
the value it was of in the husband's time ;(/;) 
for if such feoffment were with warranty, the 
heir would be bound to render only the val- 
ue, as it was at the time of the feoffment. 

But if the heir improve the land by building 
or mowing it, the wife shall recover her dower 
with the improvement upon it, because by 
her husband's death, her title to dower was 
consummate, and the improvements as to her 
part were quasi on her land.(c) 

4. The continuance of the husbant^s estate 
is in some cases material, in othei's not. 

If the husband be seised of a defeasible es- 
tate during the coverture- yet his wife shall be 
endowed thereof till it be actually defeated ; 
as if the husband and wife, lessees for life^ 

(6) Co. Lit. 32. a- 
(c) Ibid. 
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(1) A widow, dowable in lands which were aliened by the 
husband or set off on execution against him during the 
coverture, is not entitled to the benefit of additions or im- 
provements made by the purchaser, but only to a third 
part of the land in the condition it was at the time of the 
alienation. Gore v. Brazer, 3 Mass. Rep. 546. Vide also 
9 Mass. Rep. 8. 9 Mass Rep. 21 8. 10 Mass Rep 80. 

Same decision was n>ade in New York in Dolf v. Bas- 
set, 15 Johns. Rep. 21. Also in 11 Johns. Rep. 510 and 
13 Johns. Rep. 179. 
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surrender to liim in the reversion ; this is de- 
feasible by the wife after the husband^s death ; 
yet, in the mean time, if the reversioner dies, 
the reversioner's wife shall be endowed.(rf) 

Or if a feoffment be made to the use of J. 
S. till J. U. hath done such » thing, and then 
to the use of J. D. and his heirs ; if J. S. die, 
his wife shall be endowed till the thing be per- 
formed.(^) 

So, if land be mortgaged to the husband in 
fee, and the condition be broken, and after, 
upon agreement, the mortgager have the land 
by payment of the money, yet at law (i) the 
wife of the mortgagee shall be endowed : (/) 
but in Chancery, when the mortgager comes 
to redeem, evea the woman's dower is avoid- 
ed, for her husband's estate was ab initio en- 
cumbered with equity, and in that court the 

• (d) 1 Roll. Abr. 67r; 
(e) Leon. 168. 
(/) 1 Roll. Abr. 679. 

AMERICAN CASES. 

(1) Where a person seised in fee of land mortgages it, 
and afterwards marries, his widow on his death is entitled 
to dower out of the equity of redemption. Coles v. Coles. 
15 Johns. Rep. 319. 

Vide also Collins v. Torrey. 7 Johns. Rep. 278. 

But in Massachusetts it has been decided that a widow 
is not dowable of an equity of redemption purchased by 
the husband during coverture, unless he have obtained a 
discharge of the mortgage, fiird v. Gardner. 10 Mass. 
Rep. 3S4a 
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niortgagee is considered a trustee for the 
mortgagep.(^) 

If A. seised in fee, covelnant to stand seised 
to the use of himself and his heirs, till G. his 
seqond soti take wife, and after to the use of 
G. arid his heirs ; and A. die, and the land 
descends to B. his heir, who dies, and then 
G. takes wife ; it seems the wife of B. shall 
lose dower, because the estate of her husband 
was determined by express limitation, made 
before her title of dower attached.(A) 

And if one grant a rent out of hi"^ land to 
J. S. and his heirs, upon condition that if the 
grantee die, his heir within age, the rent shall 
cease during such nonage ; if the grantee die 
his heir being within age, yet the wife of 
grantee shall be endowed, but cessavit execu- 
tio during the nonage of the heir, for such 
condition is part of the original constitution of 
the rent(i) 

But if the husband, seized of a rent in fee 
or fee tail, release it to the terretenant, the rent 
is extinguished, and yet, as to the wife, has 
such continuance that she shall have dower 
thereof; which the husband's act cannot bar 
her of (A) 

So, if donee in tail of rent or land marries, 
and dies without issue, and the donor enters ; 

(g) Hardw. 465, Abr. Eq. 311 . 

(ft) 1 Roll. Abr. 676. But the court was divided. 

(0 Plow. 156. Perk. 327. 

(k) 6 Rep. 79. 7 Rep. 65. 
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yet thf^ wife of donee shall he endowed ; for 
dower is such an incident to an estate tail, 
that if one make a gift in tail upon condition 
that the wife of donee shall not be endowed* 
this condition is repugnant and void.(<) 
' However, if a rent be reserved to tiie donor 
apd bis heirs upon a gift in tidl, the wife of 
the donor shaU be endowed of the rent no 
iQnger than the estate, tail continues.(m) 

If tenant in tail discontinue in fee, and after 
marry, and disseise the discontinuee, and die 
seised, his wife shall not have dower, because 
title issue is remitted to the ancient entail, 
which, being a restitution of ancient right, 
takes place place of the dower of the vnfe of 
a subsequent wrongftil estate, inasmuch as the 
estate of which she is dowable is defeated.(a) 

So if a man bath tifle of action to recover 
land, and he enters and disseises the tenant, 
and dies seised upon which his heir enters and 
is reputted to the right which his ancestor 
formerly had ; the wife of the ancestor shall 
lose her dower of tiie wrongful estate which 
her husband had, and which is now- deter- 
iq^ned and gone, by act of law.(o) 

The father exchanges lands with a stranger, 
and dies ; the son marries and enters into the 
land taken in exchange ; the stranger being 
impleaded for his lands, vouches his son as 

(0 Bulstr. 163, 8 Rep. 34, Co. Lit 3 !• 
(m) Dj. 343. pi. 58. Co. Lit. 33. a. 
(n) F. N. B. 149. Co. Lit. 33K a. 
(o> F. N. B. 149. 
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heir, who enters into the waftttnty and loses, 
whereupon execution gQes against him; the 
son dies ; his wife shall not be endowed of the 
lands taken in exchange; because the reco- 
very thereof against lier husband hath relation 
to the time of exchange made, which was 
before her title of dower began {p) 

But if dsseisor makes a feoffment with 
warranty, and the land is recovered from the 
feoffee, who vouches the feoffor and recovers 
in value iigainst him, feoffee's- wife shall be 
endowed of the land recovered in value, and 
not of the land lost, l)ecause by title para- 
]B0unt.(^) 

d. When the husband seised of land in fee, 
exchanges the same with a stranger, for other 
lands, and dies, the wife has election to be 
endowed, either of the lahds given or taken 
in exchange, because her husband was seised 
of both during the coverture ;(i) but she 
shall not have dower of both, for that would 
be unreasonable, (r) If she be lawfully evict- 
ed from her dower by elder title, she shall 
be endowed anew. (5) 

(p) Perk. 309* 

Iq) Perk. 322. F. N.^. 150. 

(r) Co. Lit. 31. b. P>erk. 318. 

(0 Perk. 419. 1 IJoll. Abr. 684. 4 Rep. 122. 
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(1) The widow of A. is entitled to dower in certain 
lands (which he conveyed to B. in exchange for other 
lands which B. conveyed to A. by deed in common form, 
for valuable consideration, f New-Hampshire § R^p. 3, 



1 
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5. A. A woman cannot be endowed from 
land already assigned in dower.(^) As if 
there be grand&ther, &ther and {son, and the 
filther, or after his death the son^ endow the 
gpandmother ; the mother shall not be en- 
dowed of the grandmother's third after her 
her decease, because the grandmother's dow- 
er defeats, as to so much, the descent to the 
&ther, and by consequence the father was 
seised of no more than two-thirds of that 
land, and therefore the wife of the father was 
entitled only to a thu*d of these two-thirds. 
But if the grandfather had eqfeoffed the father 
of the whole land, and died, and the grand- 
mother had been endowed either by recovery 
or assignment, there the mother should be 
endowed of the grandmother's third after her 
decease, because by the feoffment the father 
was seised of the whole estate ; and though 
the grandmother recovered one-third out of 
that estate during her life, yet the mother 
shall be endowed of that third when it falls into 
possession, since the father was actually seis- 
ed of it during the coverture by virtue of such 
livery. 

If there be grandfather, father, and son, and 
the two first die, and the mother be endow- 
ed by the son of a third part of the whole, 
either by assignment, in pais, or upon a re^ 
covery in a writ of dower, and the grandmo- 
ther bring a writ of dower against the mother, 

(0 Perk. 315. 516. 4 Rep. 122. Bustard's case? F. 
N. B. 149. 1 Roll. Abr. 677. Co. Lit. 32. 42. a. 



Sbct. 5. A.] Ckmerture. 825 

and recover, she leaves the reversion in her ; 
for the dower was vested in the mother by the 
aiisignment or recovery, and is only defeated 
during the life of the grandmother, whose es- 
tate, as to the mother, is less than her own 
estate : therefore the mother, after the grand- 
mother's death, may enter into that third re- 
covered from her,(2/) and by consequence the 
heir may re-enter into the second dower as- 
signed to the mother upon the recoveryagainst 
her by the grandmother ; for she cannot have 
both. 

Lands subject to a title of dower were de- 
vised to a person in fee, whodied leaving a 
widow ; this widow sued for her dower, and 
recovered a third part of the whole, without 
any regard to the title of dower in the vndow 
of the testator, who did not put her claim in 
suit * It was holden by the court, that the 
testator's widow not having recovered her 
dower, the dower of the devisee's widow was 
not to be considered as dos de dote.(2:) 

From the preceding cases it appears, that 
in every difficulty respecting dower, an answer 
to the question ^' was the husband seised du- 
ring the coverture, simul et semel in the free- 

(u) Except where dower is assigned ^^ ex assensu pat- 

ris,^ or ^ ad ostium ecclestae/* the widow cannot enter im- 
mediately on her husband's death, but is put to her writ 

of dower where the heir neglects to assign, because the 

demand is uncertain. Co. Lit. 37. a. 

(ac) 2 Vern. 403. Hilchins v. Hilchins. 
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hold and ioheiitance of the property,'^ ifriB 
lead to a safe conclu8ion.( i ) 

6. The only method(y) of barring dower 
efiectaally at the present day^«) where a join- 

(y) See the DOte at the beginning of the chapter, as to 
who shall not be endowed, and what criminal act of the 
husband or wife will prevent dower from attaching. 

By the custom of London, a married woman may bar 
herself iA dower by a deed of bargain and sale acknowl- 
edged before the lord mayor, or the recorder and one al- 
derman. The wife must be examined apart from her hus- 
band, and the deed proclaimed and enrolled in the hustings 
of pleas of land. Bohun priv. Lond. Emerson, 26. 1 
Cruise on Real Prop. 1 79. 

AMEBIGAJr CASES. 

(1) Several of the principles of the preceding section 
will be found very learnedly discussed in Fosdick v. Goodr 
ing et a1. 1 Maine Rep. 30. 

(2) A wife may bar herself of dower in her husband's 
lands by executing a deed with her husband, the usual 
mode of her domg this is her introducing into the deed a . 
clause of relinquishment of dower in the premises sold. 
Fowler v. Shearer, 7 Mass. RepI 14. Vide also 9 Mass. 
Rep. 161. 9 Mass. Rep, 318. 

[This custom prevails also in New Hampshire & Maine.] 

Or this relinquishment piay be effected by her separate 
deed and such a deed is not voidable by her. Vide the 
cases last cited. 

But her executing the deed with her husband will not 
bar her dower unless it contain a clause ei:pressing that 
intention. Catlin v. Ware, 9 Mass. Rep. 218. 

But where no estate passed by such deed to the grantee, 
he having recovered judgment and satisfaction against the 



/ 
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ture has npt been made, is, for the husband 
and wife to join in levying a fine, or suffering 
a recovery ;(.z) and this shall bar her of her 
dower totally in the lands affected by the fine 
or recovery^ because in both cases she is ex- 
amined upon record by the judges, as to her 
consent ; and having nothing in the lands in 

(z)Plow. 515. Eare V. Snow, 10 Rep. 49.43. The 
precipe in the recovery answers the writ of covenant in 
the fine to Ibring her into court. An outstanding satisfied 
term, though created before marriage, will not in equity be 
a bar to dower by a " cesset executio'' during the teitn. 
2 P. Wms. 328. Charlton V. Low. But if such a term 
be once assigned to trustees for a purchaser, it will protect 
the estate against dqwer in hi^ hands* Though equity 
will not compel such assignment for the purpose of barring 
tl^e wife. 7 Ves. jun. 567. Maundrell v. Maundrell. If 
a man immediately before marriage makes a long lease to 
preveiit dower, it seems equity will assist her. Gilb. lex 
Praetor. 267. 2 Bro. C. C. 345. 1 Ves. jun. 22. and the 
cases there cited — that such a lease will prevent dower, at 
law, see Show, P. C. 71. Hargr. Co. Lit* 208. a. note K 

2P.Wms.709. 

II 1 II — — 1. J ... ■ I I 

AMERICAN CASES. 

grantor for breach of his covenant of seisin, the wife is not 
barred of her dower by joining in such deed. Stinson v. 
Sumner, 9 Mass. Rep. 143. 

But she is not entitled to dower in lands of which she 
has signed a mortgage deed with her husband, (relinquish- 
ing her dower therein) and which werejafterwatrds redeem- 
ed by a stranger; for the purchaser of the right of equity 
becomes seised of the whole fee simple. Popkin v. Bum* 
stead, 8 Mass* Rep. 491. 
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her own right, her joining in such acts can be P^ 

to no other purpose but to bar her dower. I ^ 

But if the husband be seised in fee, and a I ^' 

stranger levy a fine to him and his wife ^ sur 1 ^ 



conusance de droit come ceo, ^C' of these 
lands, and the husband and wife grant and ren- 
der the same to the stranger and his hein, 
the wife shall not be barred of her dower, be- 
cause she is not examined in this case as in 
the other.(a) 

However, if the husband levy a fine with 
proclamations, of his lands, and die, hb wife 
is bound to make her claim within five years 
of his death, otherwise she shall be debaiTcd 
of her dower, (ft) 

If a woman takes a leaaie for life of her 
husband's lands after his death, she shall have 
no dower,because she cannot demand it against 
herself; and if she takes a lease for yaers only 
yet she shall not sue to have dower during 
these years.(c) 

It is a good plea in bar of dower, that the 
demandant detains from the heir such char- 
ters, (shearing them in certainty, unless they 
are in a bag sealed, or box locked, and then 
it is sufficient to say such bag or box of char- 
ters) and that if she will deliver them to him, 
he is and always hath been ready to render 
her dower. If the detainer be denied, and 

(«) Brook, 77. 

(i) 3 Rep. 93. Bingham^s case. 10 Rep. 49. 99. 3 
Inst. 216. 

(c) Perk. 350. Moor, pi. 103. F. N. B. 149. 
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found against her, she shall be barred foreyer. 
But the bar is only for such lands as the char- 
ters concern ; and none but the heir can 
plead it,((/) which he must do before iropar- 
lance.(^) . ' 

lf*lands, mon^y> goods, ^c. are devised to a 
woman withbut saying, in lieu or satisfaction 
of dower, yet the wife shall have both ; but if 
It be said, in lieu or satisfaction of dower, she 
cannot have both5(t) but may waive which 
she pleases. (/) However, devises have fre- 

(d) 9 Rep. 17, 18. Plow. 85. 1 Roll. Abr. 679* 

(e) Salk. 253. pL 2. Burdon v. Burdon ; and he can- 
not plead it where he is in degree of a strangej^^ as where 
he has the land by purchase ; where himself delivered 
the charters to the wife ; if he be not immediately vouch- 
ed; if he come in as vouchee, or as tenant by receipt. 
Perk. s. 359. 1 Cruise on Real Prop. 17S. 

(/) 2 Chan. Ca. 24. 2 Verft. 366. Abr. Eq. 218-9. 2 
Freem. 234. 1 Br. P. C. 591. Pr. Ch. 133. 2 Atk. 427. 
3 Atk. 8. Id. 436. 1 Ves. 230. 9 Mod.- 152. 2 Br. P. 
C. 12. 1 Br- Ch. Rep. 292. A bequest of the residue of 
personal estate will not alone be construed as intended in 
satisfaction of dower. 1 Ves. 230. Ayres v. Willis. 
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(1) If a widow waive the provision made for her in her 
husband's will, she may have her dower assigned in his 
real estate ; but she can receive no part of his personal es- 
tate, if he has disposed of it by will. 1 Maine Rep. 1^8. 

Where an annuity is given in lieu of dower, an accept- 
ance of the legacy by the widow is an equitable bar of 
dower, and a payment of part to the widow and a judg* 
ment recovered by her for the part remaining due, will 

43 
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quently beea deemed a satisfaction of dower, 
even where the ^ill has been silent, on ac- 
count of strong and special circumstances ; 
as where allowing the wife to take a double 
provision, would be inconsistent with the dis- 
positions of the will 1(g) in such a case the 
widow must make her election. But she shall 
mot be put to this election, unless there be a 
plain declaration, or clear incontrovertible re- 
sult from the wiU,. that the testator meant she 
should not take both.(A) Nor shall she in 
any case be obliged fo make her election till 
the account be taken, and it appear out of 
what estates she is dowable.(i) 

Where a ^man left lands to his wife during 
her widowhood, and she married again, and 
brought dower, the devise was held no bar. 
Nothing being said in the will to put her to 
an election, and a collateral recompense be- 
ing no bar.(A:) 

But dower may be prevented from attach- 
ing to any property purchased by t^^e husband 

(g) Ambl. 466. Arnold v. Ke^ipstead, 1 Br. Ch. Rep. 
292. Ambl. 682. 730. 3 Br. Ch. Rep. 265. 1 Br. Ch. 
Rep. 445. 

' (A) 3 Br. Ch. Rep. 347. Foster v. Cook, 2 Ves. jun. 
572. 

(0 1 Br. CL Rep. 445. Boynton v. Boynton. 

(k) Moor, pi. 103. Co. Ldt. 36. b. Bac. Abr^ Dower, F. 

AMERICAN CASES. 

be a good plea in bar to an action for dower, it being evi- 
dence of an agreement to elect the annuity in lieu of dower. 
Van Orden v. Van Orden. 10 Johns. Rep. 30. 
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during coverture, and that without vesting the 
estate immediately in trustees '; as thus, 

The land may be limited to the purcha-* 
ser's' appointees, ^c. (in the fullest mariner) 
and in default of appointment, to the use of 
him and his assigns during his life ; and from 
and after the determination(/) of that estate 
by any means in his lifetime, to the use of 
some person and his heirs during the natural 
life of the purchaser, in trust for him and his 
assigns ; and fix>m and after the determination 
of the estate so limited in use to the said 
trustee and his heirs, to the use of the pur-- 
chasier bis heirs and assigns, for ever. 

The disqualifications enumerated at the 
commencement of this chapter, operate of 
course as a bar to dower. 

In what manner jointure becomes a bar to 
dower vnll appear in the next chapter. 

7. Upon the death of the husband, the 
right to dower which the wife acquir- 
ed by her marriage, becomes consum- 
mate. But unless the precise portion of land 
which she is to have, is particularly specified 
as in dower, " ad ostium ecclesise," and ex 

^^assensu patris," she caiuiot . enter( 1 ) until 

» 

(J) This remainder to the trustees, being a re^/eJ estate, 
the husband is never seised during the coverture, simul et 
semel of the freehold and inheritance. See sect. 3. A. 
of this chapter. 

AMERICAN CASES. 

(1) A widow having right of dower, cannot lawfully 
enter after her husband's death, or in any manner inter- 
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her dower is assigned to her.(m) The wid- 
ow, therefore, has no estate in the land until 
assignment,(n) for the law casts the freehold 
on &e heir, immediately upon the death of 
the ancestor ; but she is allowed to remain in 
the mansion house of her husband for forty 
days after hi&i death, imd this called her quai*- 
antine. 

The heir, where there is no dispute, usual- 
ly assigps the widow's dower ; but in case a 
disseisor, abator, or intruder assign, it is good, 
and cannot be avoided, unless they are in of 
such estates by fraud and covin of the wid- 
ow.(o) 

Where the heir or other tenant of the land 
refuses to assign dower, and the widow is 
compelled to resort to the courts of law to 
obtain her dower, the assignment is made by 
the sherifr.(p) 

Where the property is capable of being 
severed, dower must be assigned by metes 
and bounds ; i^nd, where the ^Sfignment is 

(m) Lit* s. 43. 

(n) Uiib. Teu. S6. 

{q) Co. Liu 35. a. 367. b. - 

\p) Co. Lit. 34. b. 

^1^—^11 ii«i III I. | i , ^..1. .■■... >■■» I . ■« 

AMERICAN CAS^. 

fere with the estate, untill an assignment is made by the 
heir or other tenant of freehold, or in a course of legal 
proceedings; for she is not seised of an undivided third 
part on the death of the husband but has an inchoate right 
merely. Windham v. Portlaird. 4 Mass. Rep. 384. 
Sheafe v,. (>Nea}. ^ Mass. Rep. 13. 
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by the sheriff, if he does not return seisin by 
metes and bounds, it is ]lL(i) When no di« 
Yision can be made of an inheritance, the 
endowment must be made in a certain and 
special manner ; as of a mill, of which the 
endotiirnient shall be of the third toll dish, or 
of the entire mill for a certain time. 

The right to have an assignment by metes 
and bounds, may be waived by. the widow, 
and in that case an assignment in common 
will be goOd.(^) And where the husband 
was seised in common, his widow cannot be 
endowed by metes and bounds. (r) 

The assignment of dower(8) must be of 
part of the land whereof the widow is dowa- 
ble ; for an assignment of lands whereof she 
is not dowable, or of a rent issuing out of 
such lands, IS qo bar of dower at law :(s) but 
a rent issuing out of the land whereoi a wo- 

(q) 9 Vin. Abr. 256. Cpots v. LapiberU 

(r) Lit. s. 44. Co. Lit. 3^. b. That tbe widow of a te^ 
nant in common may be endowed, ^ee 3 Lev. 84. Sut- 
ton V. Rolfe. 

(s) 4 Rep. 1. b. 
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(1) Vide the case of Watkins. 9 Johns. Rep. 245. 
Gardiner v. Spikeman. 10 Johns. Rep. 368. Dolf v. 
Basset. 15 Johns. Rep. 2 1. 1 Maine Rep. 30. 

(2) Vide Parker v. Murphy. 12 Mass. Rep. 485. 
Sheafe v. O'Neal. 9 Mass. Rep. 9. 

As to the practice in New York. Vide 1 5 Johns Rep. 
533. 10 Johns. Rep. 368. 9 Johns. Rep. 245. 6 
.Johns Rep. 281. 
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man is dowable, may be assigned in lieu of 
do^er ;(/) and if a tenant in tail assigns a -rent 
out of ^e land entailed, to a woman entitled 
to dower out of such estate tail, not exceeding 
the yearly value of her dower, it will bind the 
issue in tail.(2/) 

The assignment of dower must be absolute, 
and not subject to be defeated by any condi- 
tion, nor lessened by any exception or reser- 
Tation;(j:) and where lands assigned to a 
widow for her dower are evicted, she shall 
be endowed of a third of the remaining 
lands. (^) 

By the assignment, the widow acquires an 
estate of freehold without livery of seisin ; she 
is in of the estate of her husband,(2) and 
considered as holding by an infeudation im- 
mediately from his death,(2;} and ^warranty 
in law is included, that the tenant in dower 
being impleaded, jshall vouch and recover in 
value a third of the two remaining parts 
whereof she is dowable.(a) 

(0 1 Roll. Abr, 683. 

(tt) And. 287. Brickley v. Brickley. 

(x) Co. Lit. 34. b. CrO. Eliz. 450ii 

(y) 4 Rep. 1 22. a. 

(r) Gilb. Uses, 356. 395. 

(a) Co. Lit. 38. b. , 

AMERICAN CASES. 

(2) When the assignment is made, .she acquires no new 
freehold, but is in by her husband, her seisin being deem- 
ed ID law to be a continuance of her husband's seisin. 
4 Mass. Rep. 384. 9 Mass. Rep. 13. 
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8. Where the wife is refused her dower by 
the heir or terretenant, she has for the reco- 
very of it, the writ of " dower unde nihil 
habet," which lies where no dower has been 
assigned ;(&) but if any part of the dower has 
been assigned she must have recourse to the 
writ of right of dower ;(c) a more general 
remedy,(l)- extending either to a part, or the 
whole, and of the same nature and efficacy 
with respect to a claim of dower, as a writ of 
right respecting a claim to an estate in fee 
simple ; and in actions of this kind the- parol 
does not demur on account of the infancy of 
the heir ;(rf) nor can the judgment in these 
actions be setjiside on such account (e) 

Where 'the sheriff make an improper or 

(h) Gilb. Uses, 374, 

(c) Id. 367. 

(d) 1 Roll. Abr. 137. 

(c) Cro. Eliz. 309. ' 
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(1) In aB an action of dower, it i^ not necessary to de- 
scribe the land by meles and bounds. Ayer v. Spring. 
10 Mass. Rep. 80. 

If the action of dower be brought against one as tenant 

in possession, the demandant must shew that he is in po8« 

sessbn, and.not that he has the right. Merrill y. RusseL 
1 Mass. Rep. 469. 

Tenants in severalty, cannot be joined^in a writ of dow- 
er. 1 Maine Rep. 30. 

As to practice in New. York of declaring and pleading 
in actions of dower. Vide the cases cited in the note to 
page 333. 
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malicious assignment of ilower,(i) it YnSi be 
set aside and the sheriff punished : as where 
the sheriff in assigning dower of a house 
chalked out a third part of each chamber,(/) 
instead of assigning certain chambers therein. 
In another case the sheriflf was committed 
for refusing to make an equal allotment of 
dower, and for taking sixty pounds to execute 
his writ of execution,' and an 'information or- 
dered against him.(^) And where . only a 
third part of the lands was assigned, without 
taking notice of a coal work which was on the 
estate, the court ordered that the doweress 
should, if she pleased, have a new assign- 
ment. (A) 

Where the heir within age, or his guardian, 
endow the widow of more than she is entitled 
to, the heir when of full age, may have a writ 
of admeasurement of dower against the wid- 

■ 

(/) Palm. 264, 5. 

(g) 1 Keb. 743. LongvilPs case. 

(«) 1 Vera. 218. Hoby v. Hoby. 

▲MERICAN CA1B8 

(1) The widow's dower is to be assigned out of each 
distinct parcel, where the husband has aliened to two in 
severalty and also where the husband's grantee has 
conveyed in separate parcels to several. Fosdick v. 
Gooding. 1 Maine Rep. 30. 

Commissioners are appointed in Massachusetts to as- 
sign dower; who are to set off to the widow, such portion 
of the whole estate as will yield her one third of its whole 
income. 4 Mass. Rep. 533. 13 Mass. Rep. 456. 
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ow.(i) This writ is viscoiitiel,' returnable be- 
fore the sheriff, and therefore the parties may 
plead before him if they think proper ; but 
the plaintiff may without shewing any cause, 
remove the writ into the common pleas, and 
thereupon process goes out. . The sheriff can- 
not, however, make admeasurement, but must 
extend all the lands, and return them to the 
court of Common Pleas, and upon that return 
admeasurement will be made, (A:) But no 
writ of admeasurement lies, because the wid- 
ow after assignment improves the land, so as 
to make them of greater value than the other 
two parts ; and it is the same, if improvement 
arises from the working of mines, which were 
op«n at the time of the assignment.(i!) 

It Wa^ provided by the statute of Merton, 
so Hen. 3^ c. 1. that the widow should reco- 
ver damage?^ from the death of her husband, 
provided he die seised :(i) but this is only in 
writs of dower unde nihil habet, and does not 
extend to the writ of right of dower, because 

(i)Gi!b. Uses, 379.381. 
(/) Id. 390. 

__j . IL ■ I ' ■ _ ji M I I _ J, 111 I ni- - - — I iif rtrm m n _ i i i H -Tr^" *^ — ' ^-^-^ 

AMERtCAN CASES. 

(1) The demandant in dower is not entitled to damages 
unless the husband die seised. Embree v. EUis^ 2 Johns. 
Rep. 119. 

As to the privilege of quarantine allowed the widow in 
Ke w York and the time in which she mu3t bring her ac- 
tion. Vide 7 Johns. Rep. 247. 

44 



383 Law of [Chap. VL 

damages can only be given for the detention 
of the possession ; and in wiits of right, where 
the right itself is disputed, no damages are 
given, because no wrong is done till the right 
is determined. Damages are only due from 
the time when the claim of dower has been 
made, for the heir on whom the law casts the 
freehold is not bound to assign dower until it 
is demanded.(i) But a demand in pais, be- 
fore good evidence, is sufiicient.(m) And it 
has been held,(70 that dower is demandable 
of the heir though he is under age, and not 
of the guardian ; that the heir, if he entered 
on the land to assign dower, would not be a 
trespasser on the guardian, and that the ne- 
glect of the heir in not assigning dower upon 
demand, though he did not actually refuse it, 
was such a refusal in law as to entitle the 
widow to damages. In several cases, dama- 

(m) Co. Lit. 32. b. 

(n) Bull. N. P. 11 7. Corsellis v. Corsellis. 

AMERICAN CASES. 

(1) But a delay of the widow in bringing her action, 
will not prejudice her claim for damages. Hitchcock v. 
Harrington, 6 Johns. Rep. 290. 

In the above case the claim for the widow for dama- 
ges was supported after the lapse of 25 years. It would 
seem therefore, that the statute of limitations, in regard to 
real actions does not in New York apply to actions of do- 
wer. Ibid. 

Where the demandant in dower recovers damages, she 
is also entitled to courts of suit. Hillyer v. Larzelere, 
10 Johns. Rep. 216. 
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ges have been given from the death of the 
husband.(o) :\nd they are. alio wed in writs of 
error brought on a judgment in dower by 1 6 
and 17 Car. ». c. 8. s. 8., under which the 
plaintiff in error becomes bound to pay such 
costs and damages as shall be* awarded. But 
if the heir or terretenant assigns dower, and 
the widow accepts thereof, she cannot after- 
wards claim damages i<p) and damages of this 
kind are not considered as debt, until they 
are asceitained ; so that if the widow die be- 
fore the damages are ascertained, her repre- 
sentatives will not be entitled totliem. 

It is now settled, that widows, labouring un- 
der so many disadvantages at law from the. 
embarrassments of trust teritas, ^c. are enti- 
tied to every assistance which a court of 
equity can give them, not only in paving 
the way for them to establish their right at 
law, but also in giving them complete relief, 
when the right is ascertained ;(g) and in the ex- 
ercise of this jurisdiction, courts of equity will 
enforce discovery against a purchaser for even 
valuable consideration, without notice.(r) And 
though the widow should die before she had 
established her right, equity will, in favour 
of her personal representatives, decree an ac- 
count of the rents and profits of the land of. 

(o) Co. Lit. 33. a. Belfield v. Rowze, Cas. Temp. 
Hard. 19. Dobson v. Dobson. 
(p) Co. Lit. 33. a. 

(5) 2 Ves. jun. 122. Mundy v. Mundy. 
(r) Dick. 795. Wild v. Wells. 
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which she afterwards appeared dowable ; but 
will not allow iQterest.(^) 

Where a mother was guardian of her in- 
fent child and received the rents and profits 
of the estate of which she was dowable, but 
dower was never assigned, the Lord ChanceU 
lor held that the want of a formal assignment 
of dower \Vas nothing in equity : and if the 
heir brought a bill against the mother for an 
account of profits, a court of equity would al- 
low a third of the profits for the right of dowr 
er.(0 

g. There are 9ome advantages attending 
tenants in dower, which c}o not extend to 
jointresses. Tenant in dower, by the old 
common law, is subject to no toUi^ or taxes ; 
and hers is almost the only estate on which, 
when derived from the king's debtor, the 
king cannot distrain for his debt if contracted 
during the coverture. On the other hand a 
widow may enter at once on her jointure land^ 
as she might have done on dower 'f ad ostium 
ecclesisB," where a very tedious proceeding is 
necessary to compel a legal assignment of 
dower ; ftnd though dower be forfeited by 
the treason of the husband, or the elopement 
and adultery of the wife, yet lands settled in 
jointure remain unimpeached tq the widow in 
those cases. 

After waste committed by her, an action lies 
at common law against tenant in dower. And 

'(O 1 Cruise, 171. 

CO 1 P. Wins. 118. Duke of Hamilton v. Mphuo. 
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by Stat* 1 1 Hen. 7. c. SO., " if dfiy woman ha- 
ving an estate in dower, or for life, or in tail, 
jointly witli her husband or to herself only, or 
to her use, in any manoi*s, lands, tenements, or 
other hereditaments, of the inheritance or pur- 
chase of her husband, or given to the husband 
and wife in tail, or for life, by any of the ances- 
tors of the husband, or by any other person 
seised to the use of the husband or of his an- 
cestors, and being sole, or with any aftertaken 
husband,discontinue, alien, release, or confirm 
with warranty, or by covin suffer any recove- 
ry" against them,'' sdl such acts shall be void, 
and the remainderman is entitled to enter on 
the death of the party, or the commission of 
the act It is decided in the case of Kirk- 
man against Thomson (Cro. Jac. 474)(^) that 
this act extends only to discontinuances by 
widows (or by them and their aftertaken Iius- 
bands) of the lands of their husbands, to the 
prejudice of the heirs of such husband, to 
whom the same were limited. 

The statute extends to trusts,(a:) and also to 
eqfiities of redemption. This subject will be 
considered more at length in Chapter VII. 

(m) Over-ruling the case in Co. Lit. 365. b. 
{x) 2 Vern. 489. 1 feq. Ca. Abr. 220. 
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CHAP. VIL 

1. Of Jointure; and in what Manned"" it is 
a Bar of Dower, 2. By what Act the 
Wife may defeat such Provision; and of 
the Incumbrances to which it is subject. 3. 
Tlie Countenance afforded it in. Equity. 

1» A Jointure is a competetent livelihood 
of freehold for the wife, of lands, ija to 
take effect presently in possession or profit 
after the death of the husband, for the life of 
the wife at least ; if she herself be not the 
cause of the determination or forfeiture there- 
of (a) 

Before the 87 th H. 8. a woman could not 
be barred of her dower, by aiiy assignment or 
assurance to her of other lands whereof she 
was not dowable ; (except in the case of dow- 
er " ad. ostium ecclesise," or " ex assensu pa- 
tris ;") whether such assignment or assurance 
were made by the husband before or after mar- 
riage, or by the heir after the husband's death, 
or however expressly they were stated to be 
In bar of dower : 

But by the stat. 87 H. 8. c. 10. jointure, if 
the five following requisites be duly observed, 
is made a bar of dower. (6) i. That it be made 

(a) Co. Lit. 36. b. 

(6) Where A. agreed by marriage articles to pay his 
wife if she survived, £1 500. in full of dower, thirds, cus- 
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before coverture. »• That it be made to the 
woman herself, and not to others in trust for 
her. 3. That it be in satisfaction of her 
whole dower. 4. That the estate take effect 
immediately from the death of the husband, 
5. That it be for term of the wife^s life, or 
greater estate. ■ ' 

First, then, if a jointure be made to a wo- 
man during coverture in satisfaction of dow- 
er, she may waive it after her husband's 
death, but if she enter and agree thereto, she 
is concluded ;{c) for though a woman is not 
bound by any act when she is not at ber own 
disposal, yet if she agree after she is at liber- 
ty, it is her own act, and she cannot avoid it. 

And if she agree, the settlement will be 
m'suntaihed to its full extent j — as where the 
husband after marriage settled lands to the 
use of himself and wife, in tail, for her joint- 
ture, and during the coverture part of the 
lands were evicted, — the husband died, and 
the wife entered into the residue, — upon a 
reference out of the court of wards to the 
two chief justices, it was resolved that she 
should have a recompence for the part evict- 

tom of London, or otherwise ; this bars the wife of her 
share by the statute of distributions. 

(c) Co. Lit. 36. 4 Rep. 3. What shall constitute an 
agreement, see 3 Rep. 26. a. 3 Leon. 272. And. 352. 
The accepting of an annuity for three years, under a will, 
the widow claiming during that time both the legacy and 
dower, is not conclusive upon her. 3 Ch. Rep. 255* 
Wake V. Wake. 
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ed.(d) If the wife have an old right before 
the coverture, and afterwards takes a jointure 
of the same lands, she shall be remitted.(e) 

2. It is so necessary, says Lord Coke, that 
a jointure should be made to a woman her- 
self, and not to others in trust for her, that 
though the wife should assent to a jointure 
made in trust for her, yet it would not be 
good:(/) for the statute only bars dower 
when the possession is executed in the wo- 
man. 

But as the intention of the statute was to 
secure the woman a competent provision, and 
also to exclude her from claiming dower and 
settlement both, it seems that a provision 'or 
settlement on the wife, tliough byway of trust, 
if in other respects it answers the intention 
of the statute, will be enforced in a court of 
equity.(g) 

3. The jointure must be in satisfaction of 
her whole dower : for if it be in satisfaction of 
part only, it is uncertain for what part of the 
dower it is to be in satisfaction, and therefore 
void in the whole.(A) Therefore if an estate 
be made to the wife in satisfaction of part of 
her dower, before marriage, and after Car- 
riage other lands are conveyed^ and said to be 

(d) Moor, 717.pl. 1002. 

(e) Cro. Jac. 490. 
(/) Co. Lit. 36. b. 

(g) 1 Atk. 563. Jordan v. Savage, Bac. Abr. Jointure, 
B. 5. 

(h) Co. Lit. 36. b. 
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in full satisfaction of dower, if the wife waives 
the lands conveyed to her after marriage, she 
shall have dower of all the lands of her hus- 
band, notwithstanding the Settlement in satis- 
faction of part (i) 

Lord Coke says, that the jointure must be 
expressed to be in satisfaction of dower, but 
this does not seem to be Tvithin the words or 
intention of the statute ; and in a case where 
it was not so expressed in the deed, the opi- 
nion of the court was that it might be averred, 
and that such averment was not traversable. 

But a devise of an estate to a wife cannot 
be averred to be in satisfaction of dower or 
jointure, unless it be so expressed in the will j 
(l) for there can be no averment contrary to 
the consideration implied in every devise, 
which is the kindness of the testator. Even 
where such intention is expressed, the wife, as 
we have seen, may waive the devise or lega- 
cy, and insist on her dower. But she has on- 
ly an election, and if she claim dow6r, is es- 
topped to ask for the devise or legacy ; if she 
accepts the provision in the will, she takes 
it with the condition expressly annexed, and 

(t) '4 Rep. 5. 

(fc) Owen, 33. 

(/) But this expression will be implied, and the widow 
put to her election, where it is utterly inconsistent with 
the other dispositions of the will, that the wife should have 
both devise and dower. See preceding chapter, sec. 6« 

45 
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is barred for ever of her dower,(m) unless 
evicted from the estate devised(ii) in liea 
of it, 

4. The estate limited in jointure, must ^y 
the first limitation take effect in possession 
immediately from the death of the husband : 
therefore if an estate be made to A., for life 
or years, remainder to the wife for life, this is 
not good, though A. dies, or the yeara are ex- 
pired in the lifetime of the husband. (o) 

A feofiinent in fee to the use of feofiee fpr 
life, remainder to the use of his second son 
for life, remainder to the use of such wife as the 
son shall take, remainder to the heirs of the 
son. The father dies ; the son marries and 
dies : the wife is not by this settlement bar- 
red of her dower ; for this at the time of the 
creation was no certain provision for the wife's 
life, for the son might have married and died 
in the lifetime of the father.(/?) 

(m) Dy. 220. 4 Rep. 4. 

(n) Ante, chap. 6. sec. 6. 

{o) 4 Rep. 2. Hut. 51. Hob. 151. Quaere, Whether 
equity will not in such case confine the wife to her elec- 
tion. Bac. Abr. Jointure, B. C. 

The widow may. enter on her jointure lands without 
process, immediately on the death of her husband : which 
she cannot do on dower, except dower ^ ad ostium eccle- 
sise,^ or ex assensu patris.^ And lands settled in joinUupe 
are not forfeited by the treason of the husband. But a 
jointress shall not have emblements^ which a dowress has, 
because dower is a continuance of the husband's estate* 
9 Vin. 373. pi. 82. Fisher v. Forbes, 

(p) 1 Sid. 3, 4. per Bridgman. 
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And if a man makes a feoffment to the use 
of himself for life, reijlainder to bis son and 
his wife, and the heiii of the body of the son. 
Ibis is no good jointure, though tliewife hath 
an immediate freehold : foF^4o be within the 
cases of the statute, whereby dower is barred, 
the wife must have a sole property after the 
death of her husband.(g') 

But if ah estate be made to the husband for 
life, remainder to J. S. for the life of the bus- 
band, to support contingent remainders, re* 
mainder to the wife for life ; this is a good 
jointure though not within the express words 
of the statute, for it is within the equity and 
design of it.(r) 

A jointure limited to take effect immediate- 
ly on the death of the husband, shall take ef- 
fect as well on a dvil as a natural death ; 
therefore if the husband enter into religion, 
is banished, or abjures the realm, the wife 
shall have her jointure.(5) 

5. The estate limited in jointure must be 
for term of the wife's life, or greater estate. 
Therefore if an estate be made to the wife, 
for Ihe life or lives of many others, this is no 
good jointure j for if she survives such lives, 
(as she may, then it would be no competent 
provision during her life.(<) So, if a term 

(9) Winch. 33. 

(5) Co. Ut. 1 33. Moor, 851. 3 Bulstr. 188. 1 Roll. 

(r) 4 Rep. 3. 
Rep. 400. 2 Vern. 104. 

(0 Go. Lit. 36. b. Copyhold lands giro no good joior 
^re within the statute. Gilb. Ten. ] 82. 
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for 100 years be limited to the wife, if she 
so long live, or absolutely, tliis is no good 
jointure to bar dower :(w) for an estate for 
yeai-s, of whatever duration, is less than a 
freehold. 

But if a sufficient estate be limited to the 
wife upon condition, her acceptance of such 
conditional jointure, makes it good ; for this 
estate supports the wife well enough, and it 
is in her power to continue it during her life; 
therefore an estate limited to the wife " du- 
rante viduitate," is a good jointure ; for it can- 
not determine but by her act. {x) 

If the wife be evicted of her jointure, it is 
no bar of dower j which in such case she may 
claim even of lands purchased by the husband 
during coverture, and aliened again before 
his death.(y) The limitation of jointure will 

(m) Ibid. Though acollatteral satisfaction is not plead- 
able at law ii\ bar of dower, yet acceptance by an adult of 
a term of years, or copyhold, or of a sum of money, or of 
any other kind of coUatteral satisfaction 4n lieu of dower, 
is a good bar in equity. Hargr. Co. Lit. 36. b. note (1) 
224. 2 Vern. 365. Lawrence v. Lawrence. And though 
at law, if the jointure be not conformable to statute, the 
widow may claim both the property intended as jointure, 
and dower also, yet equity obliges her to elect between 
them. Infants will not be bound by a precarious provis-r 
ion : and as to them, an equitable provision, to be effectu- 
al, should be as' certain as is required to operate as a le- 
gal bar, 4 Br. C. C. 500. Caruthers v. Caruthers. 

(x) 4 Rep. 3. 

(t/) Hargr. Co. Lit. 33. a. note (8) Maunsfield's case, 
28. Eli;^. The alienees of such lands will therefore do 
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remit the Yilfe to a former right* in the same 
lands.(z) But in cases where the widow's 
election to be remitted would not prejudice 
another personjShe will not be remitted against 
her inclination. (a) 

2. A woman may defeat her own jointure, 
whether made before or after marriage, by 
joining her husband in a fine(&) or recovery ;(c) 
and she is so far bound thereby, that if the 
jointure were made before marriage, she is 
also barred to claim dower in any other lands 
of the husband's ; but if the jointure was made 
during coverture, she may claim dower in the 
other lands. 

well to require a fine of them from husband and wife, or to 
ascertain that the title to the jointure is sound. 

(z) Cro. Jac. 490. Co. Lit. 348. a. 2 Roll. Abr. 422. 
(m) pi. 1. 

(a) Co. Lit. 357. Dy. 351. b. 

(6) C0- Lit. 36. Dy. 358. 

(c) 10 Rep. 43.. 2 Roll. Abr. 395. Because the *' prae- 
cipe" in the recovery answers the writ of covenant Jn the 
jGne, to bring her into court, where the examination of the 
judge destroys the presumption that she acts by coercion 
of her husband ; and therefore she cannot defeat her join- 
ture by a bargain and sale, or Jtny conveyance in pais. 
Jointure is not forfeited by elopement and adultery, as 
dower is. 2 Bl. Coram. 1 2 Ed. 1 39. note 1 5. 

Nor by the treason or felony of her husband. Co. Lit., 
37. a. And the court of Chancery will decree against the 
husband a performance of marriage articles, though he 
alleges and proves that his wife lives separate in adultery^ 
3 Cox's P. W. 277. 2 Bl. Coram. 139. 
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So, if a feme covert joins her husband in 
levying a fine to raise a sum of money by 
way of mortgage, this shall bind her ;(d) yet 
in this case she does not absolutely depart 
with her estate for life, but there results a 
tiiist to her to redeem, and to reinstate her- 
self in her jointure, and the money shall be 
paid out of the personal* estate of the hus- 
band.(e) Thus too, if a jointure be made out 
of lands which are in mortgage, the wife may 
redeem, and her executor shall hold over till 
rei)aid with inter6st.( f) 

The jointress takes her estate subject to 
prior incumbi^ances,(g) as if tenant in tail of 
a trust makes a mortgage, or acknowledges a 
ju(^gmeot or statute, and then levies a fine, 
and settles a jointure, the jointress shall hold 
it subject to the mortgage or judgment, in the 
same manner as if the mortgager or conusor 

(d) 2Chan. Ca. 163. 

(e) 1 Vera. 4K 213. 3 Vern. 436. But ifat the tim 
when such mortgage or security is made, (whether before 
or after marriage) a settlement is also made, the husband 
is not considered as answerable to to the wife's estate for 
money borrowed. Per Lord Hardw. in Liewis v. Nangle. 
Ambl. 150. 

(/) . 1 Chan. Ca. 27K 2 Vent. 343. 

(g) And where provision is made for a wife in lieu of 
her jointure, by articles during coverture ; if the wife after 
her husband's death enter but upon part of the lands, she 
fJiall perform the whole articles. 2 Vern. 224. If a rent 
charge is settled on her, and part of the land charged 
afterwards devised, the rent charge shall not be appot* 
tioncd. 1 Vcrn. 347. Knight v. Calthorpe. 
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had been tenant in tail of the legal estate, and 
after the mortgage or judgment, had levied a 
fine and made a jointure ; because the subse- 
quent declaration of the use of the fine is 
merely the act of the tenant in tail, and he 
cannot by any act of his own make a subse- 
quent conveyance take place of a precedent : 
besides the feme claims under that fee which 
the tenant in tail gained by the fine, and that 
fee was subject to all the charges(/^) he had 
laid upon ii.{i) 

And where the issue and jointress claim by 
the same settlement, if there be a prior in- 
cumbrance, the jointress shall contribute, and 
not lay the whole burthen on the heir. (A:) But 
if by accident, after the execution of a power, 
there is an excess in the lands settled on the 
jointress, she sh^ !1 have the benefit ; and by 
parity of reasoning, if there be a deficiency 
by casualty, she must acquiesce under it.(/) 

Qi) That is, actual, but not merely possible charges : as 
where A. being indebted 700/. made a settlement of IQOL 
per ann. on himself for life ; to his wife for her jointure ; 
remainder to their issue in tail* A decree that the lands 
should be sold for the payment of the 700/. and the sur- 
plus settled on the wife or issue, was reversed. I Vern. 
203. Carpenter v. Bennett. 

(i) 1 Chan. Ca. 119, 120. 

(fc) 1 Vern. 440. Carpenter v. Carpenter. 

(J) 2 Atk. 544. Marchioness of Blandford v. Duchess 
of Marlborough. A setded an equity of redemption, and 
came bankrupt ; the wife is bound by the account set- 
tled by the assignees with the mortg^ee, unless she 
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8. If a man articles before inarriage(m) to 
settle a jointure on his intended wife, after 
the marriage is consummated the husband 
dies before any settlement is made, an execu- 
tion of the articles will be decreed in equi- 
ty :(n) and a jointress in equity is considered 
a purchaser for valuable consideration, who 
may set aside a prior voluntary conveyance 
as fraudulent against her.(o) But where by 
a marriage agreement, the son'^s intended 
wife was to have more than would have been 
left to the father, (though the son was indebt- 
ed to him) his wife and two daughters being 

can shew particular errors* 1 Vern. 179. Knight v. 
Bampfield. 

(m) But where tenant in tail with power to make a join- 
ture, articled to make one, and died without doing it, the 
widow^s bill for a settlement was dismissed, the power re- 
maining unexecuted. 1 Vern. 406. Elliott v. Hale. 

(n) 3 Vent. 343. If a man covenants to settle lands of 
such value, as a jointure, and the covenant is omitted in 
the settlement, yet it subsists in equity: the value of the 
lands to be estimated, as at the time of the covenant. 1 
Vern. 217. 

(o) 1 Ch. Cas. 100. So the concurrence of the wife in 
destroying an existing settlement on her, for the benefit of 
the husband, is a sufficient consideration for a new settle- 
ment, even more valuable than the former. (2 Lev. 70. 
Scott V. Bell, 148. 1 Eq. Ca. Abr. 354.) So, her con- 
currence in destroying dower. (2 Lev. 146. Lavender 
V. Blackstone.) But if an unreasonable settlement be 
made in consideration of her releasing dower, it seems that 
in favour of subsequent purchasers, equity will restrain. 
her to dower. 1 Vern. 294. Dobin v. Coltman. 



I 
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left unpreferred, the court of Chancery would 
not decree, but left the party to her remedy 
by law.(/i) 

A jointress cannot defeat her jointure by 
any act in pais : thus, a voluntary bond to 
make a jointure was given after marriage, 
and jointure made accordmgly : the wife de« 
livered up the bond, and the jointure was 
evicted. The court held that it should be 
made good out of the husband's personal es« 
tate,(^) especially as there were no creditors j 
for the delive^•y of the bond by a feme covert 
could in no way bind her. 

And the court will make up, out of the hus- 
band's property in the hands of his representa- 
tives, any deficiency in the covenanted amount 
of jointure :{r) as where a jointress brings 

(p) 2 Ch. Cas, 17. 1 CHa. Ca* 100. Douglas v. Ward* 
400/. per annum char of all taxes, being settled under a 
power to settle 400/. a year ; this was held an execution 
of the power, and the covenant to make the 400/. clear, a 
mistake. Ambl. 424. Lady Londonderry v* Wynne* 
And a jointure made by vnll^ under a power to make one 
by deed, was held good in equity, the wife having no other 
provision. 2 P. Wms. 489. ToUett v. Tollett. 

{q) 1 Vern. 427. Beard and Nuthal, and no laches 
can b6 imputed to her for omitting to take any steps during 
the coverture. 1 Abr. Eq. 222. Fothergill and Fothergill. 

(r) 1 Vern. 217. Speake v. Speake, 440. 2 P. Wms. 
222. 2 Vern 379. Lady Clifford v. Lord Burlington. 
And where the wife had brought a considerable portion^ 
an^ the lands on which her jointure was charged proved 
deficient in title and valuf, the wife, even tbpugh she hz^ 

46 I 
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ber bill to have an account of the real and 
.pei*sonal estate of her husband, and to have 
satisfaction thereout for a defect of value of 
her jointure lands, which he had coyenanted 
to be and continue of such value : 

Though it be admitted that a court of equi- 
ty cannot regularly assess damages, yet in this 
case a master in Chancery may properly en- 
quire into the amount of the defect in such 
lands, and report it to the court, which may 
decree such defect to be made good, or send 
if to be tried at law upon a quantum damniA- 
cat(5) 

So, if there be a covenant that a jointure 
shall be of such yearly value, and it fall short, 
the jointress may commit waste, so far as to 
make up the defect ;. and equity will not pro- 
hibit,though her esiiite be not without impeach- 
ment of waste.(<) But on a motion to stay a 
jointress tenant in tail after possibility of issue 
extinct ; the court held that she being a join- 
tress withiq 11 H. c. 7. c. SO., ought to be re- 
strained, and therefore granted an injunction 
against wilful waste, (w) 

And if a bill is brought by an heir at law, 
or any other person, against a jointress, where- 
by the party would avoid the the jointure un- 
der pretence that his ancestor was only tenant 

levied a fine of them, was decreed satisfaction for th^ de- 
ficiency. I Br. P. C. 464.' Lady Hooke v. Grove. 

(s) 1 Abr. Eq. 18. An action on the case brought at 
law for not making a jointure. 2 Roll. Rep. 486. 

(0 1 Abr. Eq. 221, 2. Carew and Carew. 

(u) Ibid. Cook v. Winford. 
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for life, ^c. ; and he seeks for a discovery of 
deeds and writings, whereby he would, avoid 
the title of the jointress, he shall never have 
such a discovery, unless by his bill he submits 
to confirm her title.(±) 

So, if a jointress prays a discovery of deeds 
and writings against an heir at law, if the heir 
submits by answer to confirm the jointress's 
title, she &hall have no such discovery. 

A settlement or jointure on a marriage, 
though made very unequally, and in favour of 
the wife, wiU not be set aside in equity, as 
that cannot put the wife in statu quo ;(y) and 
in many cases her jointure is no bar to further 
provision, either from her husband's intention 
or otherwise. As where by articles made on 
tnariiage of an infant in considenition of seool. 
then paid to the husband, a suitable jointure 
was to be made on her, and she was to convey 
her lands to be limited to the husband in fee ; 
the jbinture was settled, and the .wife a party 
to the deed ; but she never conveyed her es- 
tate, nor was she required to do so by her 
husband. The husband died, and the wife 
entered upon the settled lands. Held she 
was not bound by the articles, nor by her ac- 
ceptance of jointure ; she therefore kept her 
own estate, and the jointure also.(2;) 

(a?) 2 Vern. 701. S. P. though the jointure was made 
after marriage, 1 Vern, 479. 

(y) 2 P. Wms. 619. North v. Ansell. 

(z) 3 Br. P. C. 514. Lucy v. Moore, j see too Lannpy 
V. Lannoy, Sel. Ca. in Ch. 48. 



866 Lam of [Chap. VII. 

And where A. covenanted that in conside- 
ration of 1,S00L he and all claiming under 
him, should convey to B., or pay back the 
money : a conveyance was made, and then 
B. was evicted by a jointress, who claimed 
under a settlement made by her husband as 
former owner of the estate : B. made the 
jointress his executrix^ and died. Held tbat 
A. should pay back the money, and that the 
executrix of B. should have that, and her 
jointure also.(a) 

But if a testator by will before marriage 
l^ves 8,000l. per annum to any woman he may 
marry, and afterwards by codicil gives his wife 
the same jointure, she cannot take both. (6) 

Consideration of the Statute \ i Hen. 7- SO., 
continued from Chap. VI. 

The statute of li Hen. 7. c. %0.{c) does not 
extend to lands which originally belonged to 
the wife, or which were derived from her an- 
cestors ; nor even to lands originally belong, 
ing to the husband, if such lands were given 
to the wfe in tail general \{d) the object of 
the statute being only to prevent women from 
dbcontinuing the lands of their husband's to 
the prejudice of the heirs of such husbands 
to whom the same were limited. 

(a) I Vern. 224. Jason v. Jervis. 
(jk) Osborn v. Duke of Leeds, 3 Ves. 382. 
(c) See ante, page 292. 

(<I) ) Connj. 369. Hughs v. Clubb. Or fee simple, 
Py. 348. Dennis's case. 
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Therefore, if a man be seised of 'lands in 
right of hi*i wife, and levy a fine, taking back 
from the conusee an estate in special tail, re- 
mainder to the heirs of the wife, and tjiey have 
issue, and then the husband dies, and the wife 
marrying again, she and tier second husband 
levy a fine ; this is directly within the letter 
of the statute ; and yet not within its meanings 
because it was originally the wife's estate.(e) 
And it is said to have been adjudged upon the 
same principle, that if the husband be seised 
of lands in right of his wife, and both join in 
levying a fine, and the conusee grants them 
a rent in tail, and the husband dies having 
issue, and then the widow aliens rent, the 
disposition is not within the provision of 
the statme.(/') 

So, if lands be given in fee simple to hus- 
band and wife before niarriage, and after- 
wards the husband and wife levy a fine of 
the whole to the father, who grants it to 
them again in tail ; the husband's moiety 
only is within the statute, for the first gift 
of the father in fee simple was not within 
the act, so that the donees took moieties irx 
their own right ; therefore, when theliusband 
and wife joined in the fine, their several 
shares passed to the father, the one from the 
wife, the other from her husband, so that 
upon the regrant, the wife's moiety could not 
be considered as proceeding from the bus- 

(c) Co. Litt. 366. a. 

(/) Cro. Eliz. 2. Foster v. Pitfall 
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band's ancestor within the intent and mean- 
ing of the statute. (^) 

Where a husband seised in fee devised lands 
to his wife in tail general, remainder over to 
a stranger, and the wife having married again 
after her husband's death, and having suffered 
a recovery, the daughter of the first husband 
entered for the forfeiture, it was determined, 
that although the case was within the letter 
of the statute, yet it was not within the inten- 
tion of it, as the remainder was limited from 
the heirs of the husband to a stranger. (A) But 
where the husband or his father, being seised 
of lands trt fee, enfeoffs B. upon condition to 
regrant the same to the husband and wife in 
tail, which is accordingly done, this is an en- 
tail within the meaning of the statute ; that is, 
a gift to the vnfe by the provision of the hus- 
band or his ancestor ; though it does not seem 
to be within the letter of the act, as the ten- 
ants in tail claim under B. the feoffee. (i) 

The act does not prevent an alienation by 
the wife with the husband who made the as- 
surance.(7) Nor where the next heirs con- 
sent to the alienation, provided such consent 
appears on record.(A:) 

« 

(g) Moor, 715. Cro. Eliz. 525* Laughter v. Hum- 
phrey. 

(A) Cro. Eliz. 2. 2 Lepn. 261. 

(i) Moor, 93. 3 Rep. 50. Bron's case. 

(j) Cro. Jac. 474. 1 Ves. 337. 

{k) 3 Rep. 58. b. An acceptance by the heir of a fine 
from the wife would perhaps be a sufficient consent on re- 
cord. 
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Although the wife or her relations may 
advance money to the husband or his friends 
in consideration of the lands settied on her 
in jointure^ that circumstance will not except 
the case out of the act, but the whole trans- 
action will be considered as relating merely 
to the marriage, and the lands settled upon 
the wife, a provision by the husband or his 
friends for the wife within the letter and 
meaning of the statute. 

Accordingly where A, being seised in fee, 
of lands, covenanted with B., in consideration 
.of 800/. paid by B., and of a marriage between 
C. the son of A., arid I), the daughter of B., 
to convey tlie lands to the use of C. and D., 
and the heirs of the body of D., and to his 
right heirs ; the marriage took effect, the 
lands were settled, and there was issue of 
the marriage, when C. made a feoffment of 
the lands, and levied a fine with the wife 
to the feoffee : one of the questions was, 
whether this settlement on the wife being 
made in consideration of money paid by the 
wife's father, as well as of the marriage, was 
within the statute ? and it was resolved in the 
affirmative. (/) 

By the same reasoning, if the estate belona: 
to the wife's father or relations, payment of 
money by the husband or his friends, in con- 
sideration of the marriage, will not make him 
or them purchasers within the meaning of the 

(Q Cro. Jac, 474, Cirkman v. Thompson, Dy .1 4^. 
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statute ;(m) for the estate moving from the 
wife's father or relations, is not within the 
words or intentions of the act, which was chief- 
ly made for the benefit of the husband's heirs, 
who before the passing of it were frequently 
disinherited by the discontinuance of the wid- 
ow ; and, with respect to the money paid by 
the husband or his friends, it is not considered 
in the rtature of a purchase of the specific es- 
tate, but advanced in consequence, and as a 
part of the marriage contract. 

If however the transaction be between a 
stranger, the wife's fiiends, and the husband, 
and the stranger, in consideration of a sum 
of money paid by the husband and the friends 
of the wife, convey lands to the wife in join*- 
ture, this would be considered a purchase of 
the husband, within the letter and meaning of 
the 8tatute.(7i) And it is said, that if husband 
anQ wife join in selling her estate, and purchase 
other lands with the money, which lands are 
settled on both, this is a jointure within the 
act; because the money was a chattel vest- 
ed in the husband, which he might have dis- 
posed of as he pleased ; so that when he 
invested it in the purchase of other lands, and 
settled them upon himself and wife, the law 
will consider such purchase and settlement as 
a jointure on the wife, within the meaning of 
the statute.(o) 

(m) Cro. Jac. 624. Kynaston v, Lloyd, Cro. Car. 244. 
(n) Moor, 250. 
(o) Palpa. 217. 
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It seems that the lands, in order to be of 
the purchase of the husband within the act, 
must be for a valuable consideration, a con- 
sideration merely good and meritorious, not 
being' sufficient ; accordingly, where A.y in 
consideration of the good service done by R, 
his domestic male servant, and in contempla- 
tion of a marriage between B. and C. the 
cousin of A., enfeoffed B. and C. of lands in 
tail ; upon a question whether this was a join- 
ture on the wife " ex provisione viri" within 
the statute, the determination was in the neg- 
ative, because the consideration of service was 
not such a valuable consideration as. the act 
required, (p) But where husband and wife 
were joint copyholders in fee, and the former 
purchased of the lord of the manor the free- 
hold and inheritance of the lands, which 
were limited to the husband and wife in tail, 
the husband died leaving issue, and the wife 
entered and suffered a recovery ; this was 
held a forfeiture within the statute, for the 
copyhold tenure was extinguished by the pur- 
chase and acceptance of the new estate.(5') 

Feme tenant in tail ex provisione virl ac- 
cepts a fine sur cognizance de droit come ceo, 
£jc. and thereby grants and renders the land 

(p) Cro. Jac. 173. Ward v. Walthew, Noy. 122., 
and the act does not e;Ktend to a gift by a stranger. 

(g) Cro. EHz. 24. Copyholds are not within the sta- 
tute. 

47 
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tbr lUUO yeani ; thia is an alieimtum wUmi 
Um iUlute, though no discontinaance ; fior if 
a dlHVi'tnt construction were made, die act 
wuuUI bo of lltUe efrect.(r) But a lease for 
twriity«ontt yours granted by a woman tenant 
itt tail ax provUione viri is no forfeiture, and 
m\\ only iio avoided by the issue in tail ; al- 
tlHiugh such a lease as is not warranted by 

aa IK Mx c, id. 

I Vroror« if such issue levy a fine during 
t)H^ willow *« life, the lease will be Innding up- 
«w tho Imu« in tbkll and his conusee, and also 
lh\¥M» lu r<>vorsiun> during the continuance o^ 
th« ««tat« lali \ aiHi thouf^ the issue in tid 
ha\l b(K« ontitled to the reTersion in fee ex- 
IM^'tant u|HMi the estate tail, which reversion 
>«KHkKI haY« |ta<«sed to his conusee, yet while 
lh4Mr« w«* l»«ue in existence who could inb^ 
vit uihWt th« <Mili^ the lease coukl not lie 
(h^ik^vImhU But if there should be a fiulure 
vl' ^«>Mt»^ ^'aiMftbl^^ of inheritinK under the en- 
la^ ^111^ ttM t«nu> the conusee erf* the issue 
i^<$Kl «>cvikA $0 much of it as rouained unex- 
^h^xnW i^ t^«^«( th<» rev^vsifMDi is let in. wfaidi 
^ v¥uuv» IMfcr a nwuttl tlw kase and the inter- 

tt ttki^ MiH^w 4entt»» such laads for the life 
v^' v^v^ Kn$!^n^^ smt tiv>r ttMt«« fivesy in n mamwr 
««M vitttt-uHMt bv Ukt( ;$iitoie of BoL a ttcse 

>kvum W MJtvttfttK^tt^ wiiyia Utt iiniiti of H. 



vV V>K vV\ «**Jv 



Sect; aj Coverture. Sis 

7. and the issue might enter khfmedlatelj : 
such leases by tenant for life, or in tail, being 
discontinuances without the Addition of war- 
ranty, (^) 

Although the words of the statute appear 
to extend only to recoveries suffered by the 
wife alone, or jointly with a second huslMind ; 
yet, if they come in as vouchees, it is within 
the intention of the act^ and therefore a for^ 
feiture.(tt) 

The statute according to its letter, avoids 
to all intents and purposes covinous recote- 
ries, warranties, £jc. ; yet the conclusion Of 
law has been different in analogy to similar 
cases upon other statutes ;(x) so thait discon- 
tinuances, ^c. by widows alone, or by tbeifl 
and their aftertaken husbands^ are not void 
immediately, but must be made so by the en* 
try of the persons to whom the interest, title, 
or inheritance, would belong, if the feme did- 
continuors were then clead.(t/) With respect 
to all other persons, and particularly the par- 
ties to the discontinuandes, d^c, such dl^cafi- 
tinuanees, f^c. are good and bindinsr. If there- 
fore the Issue in tail leVy a fine having right to 
the entail only, neither he^ his idsue, nor cori- 
usee, can enter upon the lands discontinued ; 
the two former because they are bound by 

(0 3 Rep. 50. b. 
(«<) Moor, 715. 
(x) 3 Rep. 60. b. 
(y) 3 Rep. 69. b. 
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ihe fine ; the latter, because the fine operat- 
ing merely by estoppel, he has no title to the 
lands, and could not enter if the woman were 
dead.(2;) But if the issue be seised of the re- 
version or remainder in fee at the time of the 
fine levied, although the issue are concluded 
by such fine, yet the conusee may enter in 
respect of reversion or remainder which pas- 
sed to him by the fine ; as he is the only per- 
son who would be entitled to the estate on 
the death of the discontinnor : and note the 
different period allowed to entries under this 
statute to defeat the discontinuances of wid- 
ows made of their husband's lands, when the 
issue in tail has disabled himself by fine, and 
to entries madcr under the statute de bonis to 
avoid the leases of tenants in tail when hb 
issue has barred himself by fine. 

Feme tenant in tail of the provision of her 
husband, suffers a recovery, and then the issue 
in tail releases to the r^ecoveror ; the issue of 
the releasor may enter under the statute ; for 
immediately upon the recovery suffered, a 
right of entry became vested in the issue, 9nd 
by a mere deed of release, the first issue in 
tul cannot bar his descendants of such a 
right (a) 

Sir Edward Coke says, he conceives, that 
if a man make a feoffment in fee to the use 

(z) Cro. Jac, 17d. 

(a) Doc(. and Stud. lib. 1. c. 3L 3 Rep. 71. a. 
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of himself and wife in tail, remainder to the 
use of the husband in fee, and has issu(3 a 
daughter, and dies leaving his wife enseint of 
a son, whereby the reversion in fee descends 
to the daughter ; if the wife and daughter 
join in levying a fine, or suffering a recovery 
before the birth of the son, or if the widow 
alone levy a fine or suffer a recovery, and the 
daughter neglects td enter, or by some other 
means disables herself from taking the benefit 
of the act, yet the^^fion may enter under the 
provisions of the statute ; because the daugh- 
ter does not claim the lands by purchase in 
nature of a perquisite, but per formam doni 
quasi by descent ; and by the express words 
of the statute, tjie persons to whom the lands 
belong after the decease of the woman, shall 
enter into the tenements, and enjoy and pos- 
sess them according to such title and interest 
as they shall have if such woman had been 
dead, and no discontinuance, warranty, or re- 
covery made.(6) 

It remains only to observe, that the princi- 
ple which induces courts of equity to direct 
marriage settlements to be framed in such 
manner as will best answer the intention of 
the parties and the purposes of the marriage 
contract (notwithstanding the articles entered 
into prior to the marriage, if pursued literal- 
ly, would not have that effect) does not ap- 
ply to limitations of the husband^s lands in 

(6) 3 Rep. 61. b. 
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JMBture to the wife in tail, by articles in con- 
templation of a subaQquent settlement : thus 
tf articles are made before marriage with a 
view to a future settlement, limiiing real es- 
tate to the parents for their lives, and during 
the life of the survivor, remainder to ihe 
lieirs of their or either of their bodies, the 
limitation to sueh heirs will be considered 
words oC purchase, and a setilemeot directed 
aeoording^y, tis. after the life estates to the 
fMirentH) to their fwnX an^ ^Imter sons in taU : 
f9r if Hn estate tail wer«e||iren by the settie- 
ment |9 tlie husband dnd wife, or to either of 
Hiein, as directed hy the articles, the feitber 
alone during the marriage, or the settiing pa* 
vent alofie^ irfter the death of the other, m^ht 
W the issue and defeat a principal part of 
ihe settlement — the intended provision for 
the clttldren of the marriage. — ^t it has been 
determinedi that if neither the father alone^ 
nor the surviving parent alone, can defeat 
the settlement when made pttrsuaiit to the 
articles giving the intwl, eqfuty will not in- 
terfere and direet a strict settlement, strerely 
becMise both parents may be entitled to bar 
tiieiff issue by fiticOT recovery ; fbr such power 
mi^t be Idt in both for prudent pfurposes, 
UKt \s not incpn^tent with the probable in- 
t^Hrioiii of the seMement : so that i£ land eA 
provisjk>ne virl w^re f^reed by marliage arti- 
cles to be settied on the husband and wife fer 
their lives, remainder to the heirs of the bo- 
dy of the wife by him, the court will aot in- 
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terpose and make a different settlement ; be- 
cause the husband alone cannot by any act de- 
stroy the entail in the wife during the cover- 
ture ; and she cannot do so alone after his 
death, being restrained by the statute of Hen. 
7.(c) 



(c) 1 p. Williams; 123. 2 Ves. 358. 
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